NNEHYM BEPXOBHOI'O CYAA POCCUACKOW ®ELQEPALIMA

NMOCTAHOBJIIEHUE
ot 19 nekabpsa 2013 r. N 41

O NMPAKTUKE
NMPUMEHEHUA CYOAMU 3AKOHOOATEJIbCTBA O MEPAX NMPECEYEHUA
B BUAOE 3AKIMIOYEHUA NOA CTPAXY, HOMALLHEIO APECTA U 3AJIOTA

MpaBo Ha cBobony sBNAETCHA OCHOBOMOMaralLwum npaBoM 4venoBeka. KoHcTtutyumss Poccuiickon
dPepepaummn, oblienpusHaHHble MPUHLMNBI M HOPMbI MEXOYHapOAHOro npaBa M MeXOyHapoAHbIX
porosopoB Poccunckon depepauumn onyckaroT BO3MOXHOCTb OrpaHU4eHus npaesa Ha cBoboay nullb B
TON Mepe, B KakoW OHO HeobxoOoumO B OMNpederieHHbIX 3aKOHOM LIeNsX U B YCTAHOBIEHHOM 3aKOHOM
nopsiake.

OrpaHuyeHust npaB u cBobog Moryt ObiTb onpaBgaHbl MyONMYHBIMKA MHTEpecamu, ecnv Takue
orpaHuyeHuss  oTBevaloT  TpeboBaHUAM  CrpaBedsIMBOCTW,  ABMSIOTCS NponopUnoHanbHbIMK,
CopasMepHbIMM M HEOBXOAMMbIMWU AN uenen 3awmtbl KOHCTUTYLMOHHO 3HauYuMbIX LeHHocTen. [pu
paspeLleHnn BOMPOCOB, CBA3a@HHbIX C MPMMEHEHMEM 3aKoHOAAaTeNnbCTBa O Mepax MpecevyeHusi, cygam
NUCXoas U3 npesymnuuu HEBUHOBHOCTM criegyeT cobnogatb BanaHc mexay nybnuyHbiMu MHTepecamu,
CBSAI3aHHbIMM C MPMMEHEHMEM Mep MPOLLECCYarnbHOrO MPUHYXAEHUS, U BaXHOCTbIO NpaBa Ha cBobopy
JNIMYHOCTW.

C ydyeTOoM 3TOro Mepbl MpeceyeHusi, orpaHnumsarowme csobody, - 3aknoyeHue Mnop CTpaxy u
AOMALLUHWI apecT - MPUMEHSIOTCS UCKINIOYMTENBHO NO CyaeBbHOMY peLLeHMIO 1 TONBbKO B TOM criyyae, korga
npuMeHeHne bonee MArkon Mepbl NpeceyeHns HEBO3MOXHO.

B yronosHo-npoueccyansHom 3akoHodaTtenbctBe Poccuinckon depgepaumm B COOTBETCTBUM CO
ctatben 9 MexagyHapoOHOro nakra O rpakaaHCKMX U NOSIMTUYECKMX npaBax u ctatben 5 KoHBeHuun o
3alinTe npae YerioBeKka M OCHOBHbLIX CBOOOA MpegyCMOTPEHO MpaBO KaXaoro, KTo nuweH ceoboabl nnm
OorpaHW4YeH B HeW B pesynbTaTe 3aKIYeHUst nog CTpaxy UM OOMAallHEro apecTta, Ha MpUMMEHeHue B
OTHOLLIEHMW €ro 3ariora UM MHON Mepbl NMPeceYeHus.

B cBA3M C BHECEHMEM U3MEHEHWI B YrONIOBHO-NpPOLECCyanbHOe 3aKOHO4ATENbCTBO M BOMPOCaMK,
BO3HMKAIOLLMMW y CYAO0B NPU NPUMEHEHUN MEP NPECEYEHMS B BUAE 3aKMOYEHUS MO CTPaxy, JOMALLHEro
apecTa 1 3anora, a Takke ¢ y4eToM npasoBbix no3unumin KoHcTutyyumoHHoro Cyaa Poccunckon ®epepaumm
n Esponenckoro Cyga no npasam 4enoseka [lneHym BepxoBHoro Cypa Poccunckon ®depepaumu,
pykoBoAcTByscb cTaTben 126 KoHcTuTyuumn Poccunckon depepaumu, ctatbsamu 9 n 14 depepansHoro
KOHCTUTYLIMOHHOIO 3akoHa oT 7 deBpans 2011 roga N 1-®K3 "O cynax obuien topucamkumm B Poccuiickon
dPepepaummn”, NoCTaHOBNSAET AaTb CyAaM CreayLlmne pasbaCHEHUS:

3aknioyeHne nog cTpaxy

1. Mpun NpuHATUMKM pewleHnin 06 n3bpaHum Mepbl NpeceYveHns B BUAE 3aKroyeHus Nof CTpaxy v o
npoaneHnn cpoka ee AencTema cygam Heobxoommo obecneumBaTb cobrnogeHne npae Nnogo3peBaemMoro,
0OBUHSIEMOrO, rapaHTUPOBaHHbIX cTatben 22 KoHcTtuTyummn Poccuiickon depepaumm v BbiTEKAKOLWMX U3
ctatby 5 KoHBEHUUK 0 3aLiMTe nNpaB YerioBeka 1 OCHOBHbIX cBOOOA.

2. N3bpaHure B kavyecTBe Mepbl NpeceyeHunst 3aKmioyeHns noa CTpaxy AoMyckaeTcs TOMNbKO nocre
NpoBepPKN CyaoM O0OOCHOBaHHOCTW NMOAO3PEHNS B MPUYACTHOCTU NNLA K COBEPLUEHHOMY MPECTYNIEHNIO.
ObocHoBaHHOEe MoAO3peHUe npegnonaraeT Hanmuune AaHHbIX O TOM, YTO 3TO MU0 NPUYACTHO K
COBEpPLUEHHOMY MPECTYMNMEHMI0 (3aCTUrHYTO MpU COBEPLUEHMU MNPECTYMNEHNs WM HEenocpeacTBEHHO
nocrne ero COBEpLUEHUs; NOTEPMNEBLLMIA UNN OYEBMALbI yKa3anu Ha JaHHOEe NMUO Kak Ha COoBepLuMBLUEES
npecTynrneHve; Ha JaHHOM NULE UK ero ogexae, Npy HEM UMK B €ro >XXunuile obHapyXeHbl SiBHble crnebl
NpecTynneHns u T.n.).

O6paTuTb BHUMaHME CydOB Ha TO, YTO MpoBepka 060CHOBAHHOCTU MOAO3PEHUS B NPUYACTHOCTU
nMua K CoBepLUEHHOMY MPECTYMMEHUIO HE MOXET CBOAUTLCA K hopMaribHOM CCbiNke cyaa Ha Hanmuue y
opraHoB npeaBapuTenbHOrO paccrnenoBaHWs OOCTATOYHbIX AaHHbIX O TOM, YTO NULO MPUYacCTHO K
COBEpLUEHHOMY MpecTynneHuto. MNpu paccMoTpeHnn xopaTaiicTea 06 nsbpaHum Mepbl NPeceyeHnst B BUae
3aKI0YeHWs Mo4 CTpaxy Ccyabsi 00si3aH NPOBEPUTb, COAEPXKUT JM XOOAaTaWCTBO U NMPUOBLLEHHbIE K HEMY
maTtepuarnbl KOHKPETHblE CBEAEHUs!, yKasblBaloLMe Ha MPUYacTHOCTb K COBEPLUEHHOMY MPECTYNNeHWIo
MMEHHO 3TOro Nvua, U Aatb 3TUM CBEAEHUAM OLEHKY B CBOEM PELLEHWN.



OcTtaBneHue cyaben 6e3 NnpoBepkn 1 OLeHKM 0BOCHOBAHHOCTM MNOAO3PEHUSA B MPUYACTHOCTU NMLa K
COBEpPLUEHHOMY MpPEeCTYNeHN0 OOJPKHO pacueHMBaTbCA B KadeCcTBe CyLIECTBEHHOrO HapylleHus
YroNloBHO-MpOLIeccyanbHOro 3akoHa (4actu 4 ctaten 7 YIK P®), Bnekywero oTMeHy noctaHoBneHMUS 06
n3bpaHun Mepbl NpeceYveHnsi B BUAE 3aKIMOYEHNs NO4 CTpaxy.

MpoBepsiss 060CHOBAHHOCTbL MOAO3PEHUS B NPUYACTHOCTM NMLUA K COBEPLUEHHOMY MPECTYMNIEHMIO,
Ccyn He BrpaBe BXOAUTb B 06CYyXaeHMe Bonpoca O BUHOBHOCTM nuLa.
(n. 2 B pea. NMoctaHoBneHus NneHyma BepxosHoro Cyaa P® ot 24.05.2016 N 23)

3. PaccmatpuBas Bonpockl 06 n3bpaHum Mepbl NpecevyeHus B BUAE 3akrnioueHUs nog CTpaxy u o
NPOANEeHUN cpoka ee OEeNCTBUS, cyd 00a3aH B KaXXAoM criydyae obCyxaaTb BO3MOXHOCTb MPUMEHEHUS B
OTHOLLUEHMU NnLa UHOW, Bonee MArkon, Mepbl MpecevYeHns BHE 3aBMCMMOCTM OT Hanu4yus xogaTtancrea ob
3TOM CTOPOH, a Takke OT CTaaum NPOM3BOACTBA MO YrONOBHOMY Aeny.

3akntoyeHve nog cTpaxy He MoXeT BbiTb N3BPaHO B KAYECTBE Mepbl NPeceyYeHuns, eCnm OTCyTCTBYIOT
npeaycMmoTpeHHble ctatben 97 YTK P® ocHoBaHua ons n3bpaHmus Mepbl MpeceyveHusi, a MMEHHO: JaHHble
O TOM, 4YTO NOJO3PEBAEMbBIN MMM OOBUHAEMbIA MOXET CKPbITbCS OT [03HaHWUs, npenBapuTEnbHOro
cnefcTBus vnu cyga, nNubo npoporkaTtbh 3aHMMaTbCHA MPEecTYNHON AeATENbHOCTbI, NMbO yrpoxaTb
CBUAETENIO, MHbIM Y4aCTHUKaM YrosIoBHOrO CyA0NpPoOun3BOACTBa, MO0 YHUUTOXMTL JoKa3aTenbCcTBa, NMnbo
WHbIM MyTEM BOCMpPEnsiTCTBOBaTb MPOW3BOACTBY MO YronoBHOMY Aeny. B Tex cnyuasx, korga Takue
OCHOBaHUsl MMEKTCH, crnegyeT yuyuTbiBaTb, YTO OOCTOATENbCTBA, SABMAABLUMECH AOCTATOYHbIMW ANA
3aKMYeHns nuua nog CTpaxy, He Bcerga CBMAETENbCTBYIOT O HeobXoAMMOCTM MpoAfeHus cpoka
cogepxaHus ero nog ctpaxen. Ecnvn ocHoBaHus, npegycmoTpeHHble ctateen 97 YIK P®, otcyTcTBy!ioT,
TO CYAOM He MOryT BbITb n3bpaHbl U UHbIE MEPbI MPEeCEeYEeHNs.
(B pea. NoctaHoBnenus NneHyma BepxosHoro Cyaa P® ot 24.05.2016 N 23)

4. B oTHOWEHMN NOJO3pEBAEMOro UMM OOBMHAEMOrO B COBEpPLUEHUWN NPECTYMNIEHUS, 3a KOTOpoe
NpegycMOTPEHO HakasaHue B BUAE NueHus cBobodbl Ha CPOK OO0 TPeX NeT, CyA B cuny Yactn 1 ctatbu
108 YIMNK P® BnpaBe wu3bpaTb Mepy npecedyeHuss B BUAE 3aKIOYEHUs] MOA CTpaxy TOSMbKO B
WCKITIOYNTENBHBIX CryYasax, Npy yCrioBUM, YTO Hapsidy C OCHOBAHUAMMW, NPESYCMOTPEHHbIMUK cTaTben 97
YK P®, nmeetcss ogHO M3 criegyowmx o6CcToATeNbCTB: NoA03peBaeMbI UM 06BUHAEMbIN HE nmeeT
NMOCTOAHHOIO MeCTa XUTeNbCTBa Ha TeppuTopun Poccunckon deaepaumm; ero NIMYHOCTb HE YCTAHOBIEHA;
UM HapylleHa paHee u3bpaHHasi Mepa MpeceyvYeHuss; OH CKPbINCA OT OpraHoB MpeaBapuUTENbHOro
paccnegoBaHus unu ot cyaa.

OTcyTcTBME Y NOOO3PEBAEMOr0 MM OOBMHAEMOrO B COBEPLUEHUWM MPECTYMNNEHUs, 3a KOTOpOe
NpefycMOTPEHO HakaszaHue B Buae nuwieHust cBobofbl Ha CpPOK OO Tpex NeT, MOCTOSHHOro MecTta
XutenbcTBa Ha Tepputopum Poccunckon depepauuun npu oTCYTCTBUM OCHOBAHWA, NPeayCMOTPEHHbIX
cratben 97 YIMK P®, He MOXET ABNATLCA €4MHCTBEHHBbIM OCHOBaHMEM, OOCTAaTOYHbIM ANsi U3bpaHus B
OTHOLLEHMN €ro Mepbl NpecevYeHus B BMAE 3akNioueHus nog ctpaxy. [Npyn aTom oTCyTCTBME Yy nuua
perncTpaumm Ha Tepputopumn Poccuiickon ®egepauun MoxeT SBNATbCS NULLb OOHUM U3 AOKaA3aTENbCTB
OTCYTCTBMS Y HEr0 MOCTOSIHHOIO MeCTa XUTENbCTBA, HO camo no cebe He aBnAeTca nNpegyCMOTPEHHbIM
nyHktom 1 yactm 1 ctatem 108 YIK P® ob6ctoATenscTBOM, OaloWwum OCHOBaHWe Ans usbpaHus B
OTHOLLIEHMWN €r0 Mepbl NPeceYeHnst B BUAE 3aKIHOYEHMS Mo CTPaxy.

OTcyTcTBME Y NOAO3PEBAEMOrO UM OOBUHAEMOrO AOKYMEHTOB, YOOCTOBEPSIOLMNX €0 JIMYHOCTD,
camo no cebe He CBUOETENBLCTBYET O HANM4YMM OOCTOATENLCTBA, MPESYCMOTPEHHOIO NMYHKTOM 2 YacTtu 1
ctatbn 108 YIMK P®.

5. B ka4yecTBe OCHOBaHWI ANdA n3dpaHusa Mepbl NpeceyeHns B BUAE 3aKoveHUs Nog CTpaxy MoryT
OblTb MNpU3HaHbl Takue pakTuyeckme oOCTOATENbCTBA, KOTOPblE CBUOETENLCTBYWT O peanbHOn
BO3MOXHOCTM COBEpPLLUEHUSA 0OBUHAEMBIM, NOAO3PEBAEMbBIM AENCTBUI, YKa3aHHbIX B ctaTbe 97 YK PO, n
HEBO3MOXXHOCTU OecnpensaTCTBEHHOrO OCYLLECTBIEHUS YrOfIOBHOrO CyAOMNPOM3BOACTBA MOCPEACTBOM
NPUMEHEHNs1 B OTHOLLEHUN NiLia NHOW Mepbl NpeceYveHust.

B 4yacTHOCTM, O TOM, 4YTO NMLO MOXET CKPbITbCA OT AO3HAHWUA, NpegBapuUTesibHOro cneacTtena Uin
cyAa, Ha nepBoOHa4albHbIX 3Tanax npou3BoAcTBa MO YrosioBHOMY Aerfly MOryt cBuMAeTeNbCTBOBaATb
TAXEeCTb nNpenbABIIEHHOro 0OBMHEHMNSI 1 BO3MOXHOCTb Ha3Ha4YeHUs HakasaHus B BUAe NuLLeHnsa ceoboabl
Ha ONUTENbHbIN CpOK nnéo HapylwleHne nnmuom paHee M36paHHOIZ B OTHOLUEHUN ero Mmepbl npecevyeHund, He
CBsi3aHHOW C nuweHnem cBobogbl. O TOM, 4YTO §NULO MOXET CKpbITbCA 3a rpanu,eﬁ, MOoryT
cBMaeTesnibCTBoBaTb, Hanpumep, noatrBepXaeHHble d)aKTbI npoaaxu npuHaanexauwero emMy Ha npase
cobCcTBEHHOCTHU nmvyuiectea Ha TeEpPpPUTOpPUnN Poccuiickon <De,qepau,|/||/|, HannM4yna 3a py6e>|<0M NCTOYHUKa
noxopaa, d)I/IHaHCOBbIX (MMyLLI,eCTBeHHbIX) pecypcoB, Hann4na rpaxgaHcrtea (I'IOJJ,D,aHCTBa) MHOCTpaHHOro
rocygoapcrtea, OTCYTCTBUA Yy Takoro nuua B Poccurickon CDe/J,epau,MM NMOCTOAHHOIO MecCTa XWUTEeNbCTBAa,



paboTbl, CEMBM.

BbiBOg, cyda O TOM, YTO JIMLUO MOXET NpoaoJKaTbh 3aHNMMaTbCA I'IpeCTyI'IHOVI OEeATENIbHOCTbIO, MOXET
ObITb coenaH ¢ y4eTOM, B HaCTHOCTU, COBEPLUEHNA UM paHee YMbILLIEHHOro npectynneHna, CyguMocCTb 3a
KOTOpO€ HEe CHATa N He noralleHa.

O TOM, 4YTO 06GBMHAEMbIN, MOAO3PEBAEMbIN MOXET YrpoXaTb CBUAETEN, WHbIM Yy4aCcTHUKaM
YrONIOBHOIO CYAONMPOU3BOACTBA, YHUUTOXWUTb AOKasaTenbCcTBa NMOO WHLIM MyTEM BOCMPENSITCTBOBATb
NpOn3BOACTBY MO YrONIOBHOMY Aefy, MOryT CBUAETENbCTBOBATL HANMYMNE Yrpo3 CO CTOPOHbI OOBUHSIEMOTO,
nogo3peBaeMoro, €ro pPoACTBEHHMKOB, WHbIX §WL, NPeanoXeHWe YyKasaHHbIX JUL,  CBUAETENsM,
noTepnesBLlLMM, CneuManucTam, 3KCneptam, MHbIM Yy4acTHMKaM YroyIoBHOrO CyAonpoOM3BOACTBA BbIrog,
MaTepuanbHOro U HemaTepuanbHOro Xxapakrtepa C uenbio ganbcudukaumm gokasaTenbCTB Mo Aeny,
npeabsiBreHne nuuy obBMHEHUSA B COBEPLUEHUN MPECTYNNEHNSs B COCTaBEe OPraHM30BaHHOW rpynnbl Unv
npecTynHoro coobuecTtsa.

6. Mpwn paccmoTpeHnn xogaTtancTea criegoBaTtens unn gosHaearens 06 n3bpaHumn B kKa4ecTse Mepbl
npeceYveHns 3aknYeHns Mo CTpaxy Cyady HaaneXxuT ydnTbiBaTbh Takke O0OCTOATENbCTBA, YKasaHHble B
ctatbe 99 YIK PO, - TskecTb NPecTyniieHnsl, CBeAeHnsi 0 JIMYHOCTM NOA03PEeBAEMOro Ui 0OBMHSIEMOTO,
€ro BO3pacT, COCTOSIHME 3[0pPOBbsi, CEMENHOE MOJIOXEHUEe, pod 3aHATUN U AOpyrne o0CTosTENbCTBA
(HanpuMep, coBepLUEeHNE NMLOM MPECTYNSIEHNS B OTHOLUEHMU YNIEHOB CBOEW CEMbW NMPU COBMECTHOM
NPoXunBaHUKW, NOBEAEHWE NULA MOCre COBEPLUEHUS MPECTYMNNEHUSA, B YaCTHOCTU SIBKY C MOBWHHOM,
aKTMBHOE CNOCOBCTBOBAHME PACKPLITUIO U paccrneaoBaHUI0 NPeCcTynneHns:, 3arnaxmsaHme NPUIMHEHHOro
B pe3ynbTaTe NpecTynneHns Bpena).

7. O6paTuTb BHMMaHWE CyooOB Ha NPegyCMOTPEHHbIE 3aKOHOM OCOOEHHOCTM NMPUMEHEHUS MEpbI
npeceyeHns B BUAE 3aKIHOYEHUS Mo CTPaxy B OTHOLLIEHUM NMO403PEBAEMbIX M 0OBUHAEMbIX B COBEPLUEHWN
npecTtynneHun B coepe npeanpuHMMaTenbCKom N MHON SKOHOMUYECKON OEeATENbHOCTU.

Yactb 1.1 ctatbn 108 YK P® ycTtaHaBnMBaeT 3anpeT Ha NpMMEHeHne Mepbl NpeceyeHns B Buge
3aKMYeHns NoA CTpaxy Npu OTCYTCTBMM 0BCTOATENLCTB, yKa3aHHbIX B NyHKTax 1 - 4 yactn 1 ctatbm 108
YMNK P®, B OTHOWEHMM MOOO3PEBAEMOro MM OOBMHAEMOrO B COBEPLUEHUN MNPECTYNNEeHnN,
npeaycMoOTPEHHbIX cTaTbsamn 171 - 174, 174.1, 176 - 178, 180 - 183, 185 - 185.4, 190 - 199.2 YK P®, 6e3
Kakux-nMbo [pyrux YcrnoBWiA, a B OTHOLUEHMM MOJO3PEBAEMOr0 MM 0OBMHSAEMOro B COBEPLUEHMWM
npecTynneHnn, npegycMoTpeHHbIX ctatbsaMmn 159 - 159.6, 160 n 165 YK PO, - npu ycnoeuu, 4to atu
NPEeCTYNIeHNs COBEPLLEHbI B chepe npeanpuHUMaTenbCckon 4eATENbHOCTY.

B cBs3M ¢ 3TMM Npu paccMoTpeHumn Bonpoca 00 n3dpaHnM Mepbl NpeceyvyeHns B BUAE 3aKmoyeHus
noa CTpaxy B OTHOLEHUW MoJO03peBaeMoro wnM OBBMHAEMOro B COBEPLUEHUWM MPEeCcTynieHun,
npeaycMoTpeHHbIX ctatbamm 159 - 159.6, 160 n 165 YK P®, cya Bo Bcex crnyvyasx OOIDKEH BbICHUTb, B
Kakon cdrepe AeATenbHOCTM COBEPLLEHO NPECTYynneHne.

Ecnu nuuo nogo3peBaeTcs nnm o6BUHSETCA B COBEPLUEHUM HE TOMBKO NPECTYNMEHUS, YKa3aHHOro
B yactn 1.1 crtateu 108 YIK P®, HO u gpyroro npectynneHus, nNpeaycMOTPEeHHOro WHOW cTaTbew
OcobeHHoM 4YacTu YronoBHoro kogekca Poccunckon ®egepauum M He WCKNOYAKOLWEro NpUMEHEHue
3aKNIOYEHMA NOA CTpaxy, Cya Brpase Npu Hanu4mMm K Tomy OCHOBaHWU n30paTb 3Ty Mepy NpeceyeHus.

8. [1nsa paspelueHnsi BONpoca o0 NpeanpMHMMaTenbCKOM XapaKkTtepe AeATEeNbHOCTU CygaM HagexuT
pykoBoacTBoBaTbCs MyHKTOM 1 ctatbn 2 K P®, B COOTBETCTBUM C KOTOPbLIM MpeanpuHUMaTenbCKOn
ABNAETCA CaMOCTOSITENIbHAs, OCYLLECTBNSieMass Ha CBOW pPUCK OEATENbHOCTb, HanpaBfeHHass Ha
cucteMaTuyYeckoe nonyyYyeHne nNpubbINn OT NOMb30BaHMSA MUMYLLLECTBOM, MPOLaXun TOBApPOB, BbINOMHEHUS
paboT unu okasaHus ycryr nuuamu, 3aperncTpMpoBaHHbIMU B 3TOM Ka4eCTBE B YCTAHOBITIEHHOM 3aKOHOM
nopsiake.

Pa3bacHWTb cydaM, 4To NpecTynrneHns, NpeaycMoTpeHHble ctatbammn 159 - 159.6, 160 n 165 YK PO,
cnegyeT cuMTaTh COBEPLUEHHBIMW B cdpepe npeanpuHMMaTenbCcKkon eATeNbHOCTU, €Crv OHU COBEpPLLEHbI
NULOM, OCYLLECTBAIOWMM NPEANPUHUMATENBCKYIO AeATENbHOCTbL CAMOCTOATENBHO UMK Y4acTBYIOLWNM B
npeanpuHMMaTeNbCKON OeATEeNbHOCTU, OCYLLECTBSEMON IOPUOANYECKAM NULOM, U 3TU MNPEecTynneHus
HenocpeACTBEHHO CBSA3aHbl C yka3aHHOW AeAaTenbHOCTbI0. K TakMM nvuam OTHOCATCH MHOAUBUAYarbHbIE
npeanpuHMMaTeny B Cry4yae COBEpLUEHUS MNPECTYNfeHnss B CBSA3WM C  OCYLUECTBIIEHWEM UMU
npeanpuHMMaTENbCKON OedATenbHOCT U (MNn)  yrnpaBrneHuneMm npuHagnexawum WM UMYLLECTBOM,
ucnonb3yembiM B Lensx NpeanpuHnMaTtenbCkon AesTeNbHOCTW, a Takke YreHbl OpraHoB ynpasreHus
KOMMepPYECKON opraHn3aLmm B CBSA3M C OCYLLECTBIIEHNEM UMW MOTTHOMOYMI MO YNpPaBeHUIo OpraHu3aumen
nmMBo Npu OCYLLECTBEHUN KOMMEPYECKOW opraHm3aumen npeanpuHMMaTenbCKkon AeaTenbHOCTH.



9. B cnyyae ygoBneTBOpeHWs xodatanmciBa cnegosaTens wnu posHasatend o6 u3bpaHuu B
KayecTBe Mepbl MpeceyYeHns 3aKNioYeHnst NoA CTPaxy B OTHOLLEHUW NOJ03peBaemMoro unv o6BMHAEMOro,
KOTOpbIA MMEET HeCOBEPLUEHHOMNETHUX AeTen, OpyrMx uxavmeeHueB nubo npecTtapenbix poauTenen,
HyXdarLwmxcs B NTOCTOPOHHEM yXOAe, CyAy crnegyeT o6paTnTb BHUMaHue crieqosatens unm go3HasaTens
Ha HeobXxoOMMOCTb paspelleHMs Bonmpoca O nepedade NnepeyvucrieHHblX fuL Ha Nepuod NpUMEeHeHNs
AaHHOWM Mepbl MpeceyeHns Ha nonevyeHne 6nmM3kMx pOACTBEHHMKOB, POACTBEHHMKOB UNW APYrMX nuw, nnbo
O MOMELLEHMN NX B COOTBETCTBYIOLLME OETCKME UMK coumanbHble YYpeXaeHus, ecnu OHn octanuch 6es
npucmoTpa u nomolm (4acte 1 ctaten 160 YTK PO).

10. B Tom cny4ae, korga peluaeTcs Bonpoc 06 n3bpaHum mepbl NpeceyeHnss B BUAE 3aKIHOYeHUs
NnoA CTpaxy B OTHOLIEHUW HECOBEPLUEHHONETHEro MoAo3peBaemMoro unm obBMHAEMOro, HeobxoaMmo
UMeTb B BUAY, YTo B cuny Yactu 2 ctatbh 108 YIK PO aTa mepa npeceyeHnss He MOXET ObITb NMPUMEHeHa
B OTHOLIEHUW He pocTturwero 18 neT nuua, Nogo3peBaeMoro unu OBBMHAEMOro B COBEPLUEHMU
NpecTynneHns HeboNbLIOW THXKECTU. 3akoYeHne NoA CTPaxy B Ka4eCcTBE Mepbl NpeceyeHnst MOXET ObiTb
136paHo B OTHOLLEHUN HECOBEPLLEHHOETHETO, €CN OH NoAo3peBaeTcs NMH0 06BMHAETCS B COBEPLUEHUM
TSDKKOTO U 0Co6B0 TSXKKOro NpecTynneHums.

B uncknoumTenbHbIX Crny4vyasX, Kak €aAMHCTBEHHO BO3MOXHOE B KOHKPETHBIX YCIOBUSIX C Yy4EeTOM
06CTOATENBCTB COBEPLUEHHOMO NPECTYMNEHUS U OaHHbIX O FIMYHOCTW, 3aKM4YeHue nog CTpaxy MOXeT
ObITb M36paHO B OTHOLLEHMM HECOBEPLLEHHOSETHETO, MO403PEBAEMOro NMMG0 06BNHAEMOrO B COBEPLLEHWM
npecTynneHus cpegHen TskecTtu. MNMpun aToM cyay HaOMNeXuT y4nTbiBaTh NONOXeHUsa Yactn 6 ctatem 88 YK
P®, no cmbicny KOTOPOW 3akfyeHue Mo4 CTpaxy B KA4yeCcTBE Mepbl MPeceyeHnst He MOXET ObiTb
NPMMEHEHO B OTHOLUEHUW HECOBEPLUEHHONETHEro, He pAocturwero 16 neT, nogo3peBaemMoro umm
0OBUHSAEMOro B COBEPLUEHUWN NPECTYNNEHNS CPEOHEN TSHXXECTU BNepPBbLIE.

11. B cuny tpeboBanun ctatbm 423 YIK P® npu paccmoTpeHnn xogaTtancrsa criegoBaTens wnm
A03HaBaTens o0 3aKnto4YeHUn Nog CTpaxy HeCOBEPLLUEHHONETHETO NOA03PEBAEMOro NN 06BUHSIEMOTO cyay
cnegyeT obcyxaaTtb BO3MOXHOCTb OTAA4yM ero nogd npucmoTp. Mcxoas n3 KOHKPETHbIX 0OCTOSATENbCTB
aena, TSKeCTU NPEeCTYNNEHUs U C Y4ETOM AaHHbIX O FIMYHOCTM HECOBEPLLUEHHONETHEro, 06 YCroBUSIX €ro
XW3HM N BOCMNTaHMS, a Takke 06 OTHOLLIEHUSIX C pOAUTENAMM Cydbe Ha ocHoBaHum ctatbk 105 YTK PO
HagnexuT obcyxgaTb BO3MOXHOCTb MPUMEHEHMSI TakoM Mepbl MpeceyYeHnsl, Kak npucMoTp 3a
HECOBEPLUEHHONETHUM POAUTENEN, OMEKYHOB, NoMeYMTenen Unm Opyrux 3acnyKMBaLLnX JOBEPUS Nu,
a 3a HEeCOBEPLUEHHOMNETHMM, HaxXo4aWMMCA B CneLmManmM3mpoBaHHOM AETCKOM YYpeXaeHUMU, - NPUCMOTP
OOIMKHOCTHBIX UL, 9TOrO YYpeXaeHusl.

12. MNpwn paccmoTpeHumn xogaTancTea 06 n3bpaHumn B Ka4ecTBe Mepbl NPeceYeHns 3aKveHns noa
CTpaxy B OTHOLUEHMM IMuUA, MOL4O3PEBAEMOro UMM OOBUHSEMOrO B COBEPLUEHUW MPECTYNMeHUs B
HecoBepLUEHHONETHEM BO3pacTe, y4acTue 3allUTHUKa B CyAeOHOM 3aceaHnn No CMbICy NMyHKTa 2 4acTu
1 ctatbu 51 YTK P® o6a3aTenbHO He3aBMCUMMO OT TOrO, AOCTUT 1N OOBUHSIEMbIV, NO4O3PEBAEMBIN K 3TOMY
BPEMEHN coBepLueHHoneTus. [JaHHoe MpaBurio OTHOCMTCHA M K Crydasm, Korga nuuo o6BMHSETCS B
HEeCKOMNbKUX NPECTYNNeHnax, 0AHO U3 KOTOPbIX COBEpLUEHO UM B Bo3pacTe A0 18 neT, a gpyroe - nocne
OOCTWXEHNSI COBEPLLEHHONETMS.

MpaBo Ha 3awwmTy, peanu3yemMoe B COOTBETCTBMM C YacTblo 1 ctatbn 16 YK PP, npeagycmatpusaet
BO3MOXHOCTb y4acTusi B cyaebHoM 3acedaHum npy pacCMOTPEHUW YKa3aHHOro xofaTawucTBa Hapsgy C
3aLUUTHUKOM U 3aKOHHbIX NpeAcTaBuTenen HecoBepLLeHHoneTHero (ctatbd 48, yactb 1 ctatbun 426 YIK
P®).

13. PaccmaTpuBasi xogatancteo o6 usbpaHum B Ka4yecTBe Mepbl MPECEYEHUs 3aKMYeHus Nog
CTpaxy, cya AOIMKEH BbISICHUTb, NPUITOXEHBI JM K HEMY KOMWM NMOCTAaHOBIIEHUIA O BO30Y)XAEHNN YTONOBHOMO
Aena n npuBreYeHUM nuua B KadyecTBe OOBMHSEMOro; KOMWM MPOTOKOSIOB 3afdepaHwsi, OOMpocOoB
nogo3peBaemMoro, 0OGBMHSEMOrO; MHble MaTtepuanbl, CBUOETENbCTBYHOLWME O MPUYACTHOCTM nuua K
NPecTynneHnto, a Takke cBefdeHust ob yyacTnm B fene 3alluMTHUKa, NoTepneBLUEro; UMeKLLINECS B aene
AaHHble, noaTBepXaatowme HeobxoaMMoCTb M3OpaHMs B OTHOLUEHMU NMLa 3aKIOYEHUs Mog CTpaxy
(cBEOEHMA O NIMYHOCTM NOAO3PEBAEMOrO, OOBUHAEMOrO, CNpaBKM O CYAMMOCTU U T.M.) U HEBO3MOXHOCTb
n3bpaHusi Hon, bonee MArKoN, Mepbl NPeceyYeHns (HanpumMep, JOMaLLHero apecra unum 3anora) (4actb 3
crtatbn 108 YTK P®).

Ecnn npu paccmoTpeHuM 3TOro xogaTalcTBa OOHOM M3 CTOPOH 3asiBlIEHO XoAaTancTBo 00
OTNOXEeHUN  cygebHoro  3acejaHvss  Ons NPeacTaBlieHUs  OOMOSNHUTENbHbIX — JOKas3aTerbCTB
00OCHOBaHHOCTM UM HEOHBOCHOBAHHOCTY N30paHUsa Mepbl NPecevYeHns B BUAE 3aKIIO4YEHMs Nog CTPaxy,
cyobs obcyxaaeT Takoe xopaTaucTBO B cynebHOM 3acedaHuMM C yyacTMEM CTOPOH M B Crnyyae ero
yAOBMNEeTBOPEHUST BbIHOCUT MOCTAaHOBIIEHNE O NPOANEHUN CpoKa 3aepxaHus He Gonee yem Ha 72 Jaca,
yKkasaB AaTy U BpeMsi, 0 KOTOPbIX NPOANneBaeTcs CPoK 3agepkaHusa (nyHKT 3 yactu 7 ctatbn 108 YIK



P®). Tlpu npoBegeHun MNOBTOPHOrO CydeOHOro 3acefjaHus cydbs BO30OHOBMNsSET cyaebHoe
pasbupartenscTtBo (Yactb 2 ctatbh 253 YIMK P®) m ¢ yyacTmem CTOPOH Ha OCHOBE WMEHLLMXCS
mMaTepuanoB, BKM4Yas BHOBb MOCTYNMBLUME, BbLIHOCUT pelleHne 06 wu3bpaHun B  OTHOLLEHUM
noao3peBaemMoro unM 06BMHAEMOro Mepbl NPeceYveHns B BUAE 3aKnoveHus nog cTpaxy nmbo ob otkase
B YAOBNETBOPEHUM XoAaTancTea 06 aTom.

Mpn oTkase cyga B YAOBMNETBOPEHMM XoaaTtancTBa 06 M3dpaHuM B KavyecTBe Mepbl MpeceyeHust
3aKNOYEeHMs Nog CTpaxy NoAo3peBaeMbl, OOBUHAEMbIV MOANEXUT HEMEeANEHHOMY OCBODOXAEHMIO U3-
nog CTpaXu BHE 3aBMCUMOCTU OT TOro, UCTeK nun 48-4acoBOW CPOK C MOMEHTa ero 3agepXaHusi, 3a
WCKITIOYEHMEM Clyyas n3dpaHust CyaoM Mepbl NpeceyeHnst B BUAe 3anora.

14. YctaHoBneHHoe 4YacTbio 4 ctatbu 108 n vacteio 13 ctatbm 109 YIK PP obuwee npasuno,
COrnacHo KOTOpOMY BOMpPOChl 06 n3bpaHMM 3aknioYeHUs Nof CTpaxy B KayecTBe Mepbl NpecevyeHns n o
npoaneHnn cpoka ee AEWCTBMA paccMmaTtpuBaloTca cyooM B cyaebHOM 3acenaHum ¢ obssatenbHbIM
y4yacTMem nogo3peBaemMoro, 06BMHAEMOro, UMeeT UCKMYeHns. B yacTHoOCTY, cya BnpaBse B OTCYTCTBUE
nvua:

a) NPUHATL pelueHne 06 n3bpaHnn Mepbl NpeceveHmns B BUAE 3aKMOYEHNSI MOA CTPaXy B OTHOLLEHUN
06BMHSAEMOro, 0O BABMEHHOIO B MEXAYHAPOAHbIN po3bick (4acTek 5 ctatbn 108 YIK P®);

6) n3bpaTb AaHHYIO MepY NpeceYeHns B OTHOLLEHUW He coaepXKallerocs nog crpaxen 06BMHAEMOro,
KOTOPbIN CKpbInica OT cyda (4actb 2 ctatbum 238 YIK P®), npm ycnoBum, 4TO AaHHbIN akT C
AOCTOBEPHOCTbIO YCTAHOBMEH CyA0M;

B) pacCMOTpEeTb BONPOC O NPOANEHMN CPOKa CoaepXKaHNS NOA CTpaXKeln B OTHOLLEHUN HAXO4ALLErocs
Ha CTauuoHapHoW cyaebHO-NCcMXMaTpuyeckon 3KCnepTn3e OOBUHSAEMOro, MCUXUYECKOE COCTOSAHME
KOTOPOro MCKMKYaeT ero nuyHoe yyactue B cygebHoOM 3acegaHvu, wvnn npyv Hanmmymn  MHbIX
OOKYMEHTanbHO MNOATBEPXKAEHHbIX OOCTOATENBLCTB, WCKMIOYAKOLWMNX  BO3MOXHOCTb  AOCTaBfeHMUs
obBuHgemoro B cya (4acTtb 13 ctatbm 109 YTK PO);

r) n3bpaTtb OaHHYI0 MEpY MPECEeYEHNs NpyU PacCMOTPEHMMN YrONIOBHOMO Aera B CyAe BbilecToswen
WHCTaHUMK, KOrda OCYAEeHHbIN, AOMMKHBIM 06pasoM U3BeLLEeHHbIN 0 gaTe, BpeMeHu 1 MecTe cyaebHoro
3aceaHus, oTkasarncs oT y4acTusl B 3acefaHun cyaa, KoTopblii M3GUpaeT aTy Mepy npeceyeHus.

Cya anennsauMOHHOW WHCTaHUMM B Criydae OTMeEHbl MOCTaHOBMeHWs cyapu 00 OTkase B
yOOBNETBOPEHUN XodaTancTBa cnegosaTtens unv gosHasartens o6 nsbpaHum mepbl NpecevyeHns B Buae
3aKMioYeHns oA CTpaxy Brpase B OTCYTCTBME NOA03peBaeMoro, 06BMHAEMOro pacCMOTPETh MO CYLLIECTBY
yKa3aHHOe XO0A4aTaWCTBO TOMbKO B OTHOLUEHUUN OBBMHAEMOro, O6BSABNEHHOIO B MeXAyHapOoAHbIN PO3bICK
(yacTb 5 ctatbu 108 YTK PO).

(ab3au BBeaeH NMoctaHoBneHnem MNneHyma BepxosHoro Cyga P® ot 24.05.2016 N 23)

Mpn paccmoTpeHWn cyaamum NepBON M anennaAuMOHHOW WHCTaHuui BompocoB 06 un3bpaHum
3aKMYeHns nog CTpaxy M O MpOoASieHWM Cpoka OEeWCTBUS ITOW Mepbl MpecedeHus B OTCYTCTBUE
nopgospesaemoro, 06smHsemoro B cyaebHom 3acefaHum ob6s3aTensbHO yqacTme 3alimMTHUKa.

(B pea. NoctaHoBneHus NneHyma BepxosHoro Cyaa P® ot 24.05.2016 N 23)

PaccmoTpeHre Bonpoca 0 Mepe NpeceyeHns B OTCYTCTBIE NLA, B OTHOLLEHUM KOTOPOro peLuaeTcs
yKasaHHbI BOMPOC, He NpensaTcTByeT 06)XanoBaHuio 3TUM NMLIOM CyaeGHOro peLleHus.

15. Mo cmbicny 4actn 4 ctatenm 108 YIMK P®, obsisaHHOCTM NO oOpraHv3aumvM [OCTaBreHus
nogo3peBaemMoro, OOBUHAEMOro B cyA Ans usbpaHust Mepbl NMpeceyeHus BO3faralwTcsl Ha nuuo, B
NPON3BOACTBE KOTOPOrO HAaXOAMUTCS YronoBHOE Aeno. [pn HEBO3MOXHOCTU pacCMOTPEHUSA XxodaTancTea
06 n3bpaHun 3aKnyeHus Nof CTpaxy W NMPUHATUS pelleHust Mo CyLlecTBy xogaTancTBa BCreacTBue
HeJOCTaBMNeHMs MOAO3PEBAEMOro, OOBUHAEMOro B Cyf, CyAbs BO3BpaLLaeT yKasaHHOe XOAaTamCTBO
cnepgosartento, Jo3HaBaTento 6e3 pacCMOTPEHUS, 0 YEM BbIHOCUT NOCTaHOBNEHUe. Bo3BpalleHne no aTon
npuyvHe mMaTtepuasnoB He NpPenaTCTBYET nocrneayowemy obpalleHunto B Cya C Takum Xo4aTancTBOM.

16. B Tex cnydyasx, korga sBka B cygebHoe 3acefjaHve 3alUWTHUKA, NpUrnaleHHoro
nogo3peBaemMbiM UM OOBMHSIEMbIM, €ro 3aKOHHbIM NpeacTaBuTenem nvbo ApyrMMu nvuamy  no
MOPYYEHMIO MMM C corfnacus nogo3peBaemoro, 06BMHAEMOro, HEBO3MOXHa (Hanpumep, B CBSA3N C
3aHATOCTbLIO B ApYyroM cyaebHOM npoLecce), a OT 3alMTHUKA, Ha3HaYeHHOro B nopsake Yactu 4 ctatbmn 50
YMK P®, nogospeBaembin mnu OBBUHAEMbIV OTKasancs, Cyoy crnefyeT BbISICHUTb, SABMASETCS v
BONEM3bABNEHNE NULA CBOOOAHLIM M OOOPOBOMBHLIM WU HET NM NPUYMH ONst NPU3HAHUSA Takoro oTkasa
BbIHYXAEHHbIM (HanpuMep, B CBA3M C MaTepuanbHbIM MOMOXEHNEM, PacXxoXaeHNeM No3unLmin nuua n ero



3alLUMTHMKA). YCTAHOBUB, YTO OTKa3 OT 3aLUUTHUKA HEe SBMSETCH BbIHYXAEHHbIM, Cyabs NOCINe pa3bACHEHUS
nvuy NocneacTBUM Takoro OTKas3a BrMpaBe pacCMOTpeTb xodaTtancteo 06 nsbpaHum mepbl NpecevyeHuns B
BMAE 3aKMYEHUS Mog CTpaxy MM O MpoAfieHMM cpoka ee Aencteus 6e3 yyacTms 3awuTHuKa, 3a
WCKMIOYEHMEM ClnyYaeB, YKa3aHHbIX B NyHKTax 2 - 3, 4 - 8 yactn 1 ctatbn 51 YIK PO.

Ecnun yyacTtue 3awmtHuKa B cyaebHom 3acegaHnm B COOTBETCTBUM ¢ TpeboBaHusimMu ctatbn 51 YIK
P® saensetca obszaTenbHbIM, a NpuUrnaweHHbIn nogo3peBaemMbiM UMM OOBUHAEMbIM, €ro 3aKOHHbLIM
npegcrasutenem nubo ApyrMMmu nuuamum no NOpyYeHUto Nnu ¢ cornacus nogo3pesaemMoro, 06BUHAEMOro
3aWnTHKK, Oyayyun Hagnexawmm obpasom M3BeLLEHHbIM O MeCcTe 1 BpeMeHu cyaebHoro 3aceaHus (B TOM
uncne nocpeactsom CMC-coobLieHuns B cnydae ero cornacus Ha yBegoMIIeHEe Takmum cnocobom v npu
dumkcaumn dakta otnpaskm n goctaskn CMC-u3sBeLleHns agpecaTy), B CyA He SBWMCS, TO JO3HaBaTeNb
unn cnegosatenb B cuny 4actu 3 ctatbnm 16 u 4actm 4 ctatenm 50 YIK P® npuHumaeT mepbl no
Ha3Ha4yeHuto 3anTHMKa. B aTom cnyyae cyabs BBIHOCUT MOCTAHOBIIEHME O MPOAJSIEHNM CPOKa 3a4epXKaHuns
C y4eToM nonoxeHun nyHkta 3 yactn 7 ctatbmk 108 YK P®. [Nocne HasHa4yeHns 3almTHUKA K YKasaHHOMY
B MOCTAHOBEHMMN CPOKY CyAbsl C y4acTMeM CTOPOH paccMaTpvBaeT X04aTanlcTBO MO CYLLECTBY.

B cuny yactu 2 ctaTtbun 49 YIK P® B ctagusax gocynebHoro nponssoacTBa No yroroBHOMY Aeny B
KayecTBe 3aLLMTHUKOB LOMYCKAKTCS TONbKO afBOKaThI.

17. YcTaHoBneHHbIN YacTtbio 4 ctatbk 108 YK P® nopsgok paccMoTpeHust cyaom xoaaTtanctea ob
n3bpaHun Mepbl NpeceyeHnst B BUOE 3aKMOYEHMs Mog CTpaxy He MCKM4YaeT yyacTus B cyaeGHoMm
3acefaHnm NoTepnesLUEro, ero NpeacTaBuTeNs, 3aKOHHOTO NPeACTaBUTENs, KOTOPbIE BNpaBe 4OBECTU A0
CBefeHMs cyga CBOK MO3ULUKD OTHOCUTENbHO u3bpaHus, NpoAneHus, WU3MEHEHWs, OTMeEHbl Mepbl
npeceyvyeHns B OTHOLLEHNM NOSO3PEBAEMOro NN 06BUHAEMOrO, a Takke obxanosaTtb cynebHoe peLleHue.

[MoTepneBLwMi BNpaBe NMYHO y4yacTBOBaATb B CyaebHOM 3acefjaHum vnu OOBeCTVM OO cyda CBOK
no3muuio Yepes npeacTaBUTeENst UNN 3aKOHHOTO npeacTaBuTens. Micxoast n3 nonoxeHun 4actu 6 ctaTbm
108 YTK P® gaeuBwmMMCS B cygebHoe 3acefaHue NoTeprneBLIEMY, ero NpeacTaBUTENO UMM 3aKOHHOMY
NPeACcTaBUTENIO Cy4 OOJDKEH pasbsiCHUTb WX NpaBa M 00A3aHHOCTM M 3acnywaTb UX MHEeHue Mo
paccmaTpvBaeMoMy BOMpPOCY.

B cootBeTcTBUMM € YacTbio 1 ctatbn 389.1 YIK P® notepneBwmi, ero npeacraBuTenb, 3aKOHHbIN
npegcraBuTens BrnpaBe ob6xanoBaTb cygebHOe pelleHWe O Mepe npecedYeHnss B OTHOLLEHUM
nogo3peBaemMoro unu ob6BMHAEMOro He3aBMCMMO OT TOro, MPWHUMAanNM N ykasaHHble fnvua yyactue B
cynebHoM 3acegaHuu.

18. B cnyyae 3agepxaHus B nopsagke craten 91 n 92 YIK P® nuua, o6bABAEHHOroO B pO3bICK, Cya
no MecCTy ero 3agep)XaHusa BnpaBe pacCMOTPETb XOA4AaTancTBo 06 M3OpaHUM B OTHOLLEHMM TaKOro nuua
Mepbl MpeceyYeHns B BMAE 3akNOYeHMs noa cTpaxy. [Mpu 3TOM cyg OOMmKeH pacrnonaratb KOMMSMU
NMOCTaHOBMEHMS O BO3OYXXaeHMN xogaTanctea 06 usbpaHum Mepbl NpeceyeHnst B BUAE 3aKOYeHUs nog
CTpaxXy W MarepuanoB, MNOATBEPXAAKLWMNX ero OOOCHOBAHHOCTb, Haanexaile YOOCTOBEPEHHbIX
pyKoBOOAWUTENEM CrEeACTBEHHOIO OpraHa WM Ha4vanbHMKOM oOpraHa [O3HaHus b0 HavanbHUKOM
noapasgeneHvs [4o3HaHMS MO MeCTy 3ajepXkaHus noJo3peBaemMoro unm  obBuHsemoro nmbo
crnegoBartenem unu gosHaesaTernem, B NpOU3BOACTBE KOTOPOrO HAXOOUTCH YronoBHOE A€ENO.

19. Mo cmbicny ctatbn 109 YIK PO, cpoku cogepxaHus nof CTpaxen UCHUCNATCA CyTKaMu U
Mecsuamn. Mcxoaa ms nonoxeHun vactern 9 n 10 ykasaHHOW CTaTbU TeYeHUE CpoKa COAEPXaHusA nopg
CTpaxen HadvHaeTCs B AeHb 3aKkMOYeHWs nvua nog CTpaxy Ha OCHOBaHuWM cydebHoro pelueHus ob
n3bpaHun 3akniYeHUss NoA CTPaxy B Ka4eCTBE Mepbl NPeceyeHns (Yac 3akmnioyeHns nuua nog ctpaxy B
KayecTBe Mepbl MpeceyeHns BO BHUMaHUe He npuHuMaeTcs). icTekaeT cpok B 24 yaca nocnegHunx cyTok
CpoKa He3aBUCUMO OT TOrO, NMPUXOAMTCS NN €ro OKOHYaHWE Ha pabounii unn Hepabounin AeHsb.

20. Mpu n3bpaHuM mMepbl NpeceveHnss B BUAe 3aKMHYEHUs MoA CTPaxy, a Takke npu npoaneHuu
cpoka ee OEWCTBUA Cyay crieqyeT onpeaensaTb He TOMbKO MPOOOIMKUTENBHOCTb Mepuoaa codepXkaHus
noao3peBaemMoro, 0GBMHAEMOro Mo CTPaXKel, HO 1 AaTy ero OKoHYaHus.

[na npaBuUNbHOrO yCTaHOBIEHUS AaTbl OKOHYAHUS CPOKa coepXaHusi nog cTpaxen Heobxooumo
yuuTbiBaTb nonoxeHunsa 4actn 10 ctatem 109 YIK PO, B cCOOTBETCTBUN C KOTOPLIMU B CPOK COAEpPXKaHWUS
NnoA CTpaXKew 3acyuTbIBAETCH BPEMSs: HAa KOTOpPOoe NuLO Obifo 3adepxaHo B KayecTBe NO403PEBAEMOrO;
AOMaLUHEro apecta; NPUHYOUTENbHOTO HaXOXAEHWst B MEOUUMHCKUMX OpraHvM3aumsiX, OKasblBarLLMX
MEAWLIMHCKYIO NN NCUXMaTPUYECKY0 MOMOLLb B CTaLMOHapPHbIX YCNOBUSX, MO PELUEHUIO CyAa; B TeYeHune
KOTOPOro nvuo coaepXanocb nof CTPaXemn Ha TeppUTOpUM MHOCTPAHHOIO rocygapcTBa no 3anpocy o6
oKasaHWM NpPaBOBOW MOMOLLM UIn 0 Bbigade ero Poccuiickon ®efepauum B COOTBETCTBMM CO cTaTben 460
YTMNK Po.



21. TMpun npoaneHMM cpoka coAepXaHusa noa CTpaxen Ha nwbon cragum npou3BoacTBa Mo
YronoBHOMY Aeny cyaam HeobxoanMo MPOBEPATb HANMYMe Ha MOMEHT pacCMOTPEHNS AaHHOro Bomnpoca
npegycMmoTpeHHblx ctatben 97 YK P® ocHoBaHui, KOTOpbIE LOMKHbI NOATBEPXKAATLCSA 4OCTOBEPHBIMM
cBefeHVAMU 1 JokasaTenbcTBamu. Kpome Toro, cyaoy HagnexuT y4uTbiBaTb 06CTOATENBCTBA, yKa3aHHbIe
B ctatbe 99 YIK P®, n gpyrne obcroaTenscrea, 060CHOBbLIBaKOLLME NPOATIEHNE CPOKa NPUMEHEHMWS MepbI
npecevyeHns B BUAe 3aknoyeHus nog ctpaxy. [pu aTom cnegyeT umeTb B BUAY, YTo 06CTOATENBCTBA, Ha
OCHOBaHWM KOTOPbIX NUUO ObINO 3aKMYeHO MOA CTpaxy, He Bcerga SABMSTCA A0CTaTOYHbIMWU AN
npoaneHns Cpoka CoaepXaHus ero nof CTpaxen.

Hannune o060CHOBAHHOIO MOAO3PEHMS B COBEPLUEHUN FULOM MPECTYNNEeHNss onpeneneHHon
KaTeropmm siBNsSieTCs HEOOXOANMbIM YCIOBMEM 3aKOHHOCTW NPV NEpPBOHAYaribHOM 3aKMHYEHUW ero noj
CTPaxy, 0AHaKO MO UCTEYEHMUN BPEMEHW OHO NepecTaeT bbiTb AocTaTouHbIM. Cyay HaANEeXuUT YyCTaHOBUTb
KOHKpeTHble 0bCTOSITENLCTBA, CBUAETENLCTBYIOWME O HEOOGXOAMMOCTU JanbHewero coaepXaHus
06BUHAEMOro No CTpaxen.

Ha nepBoHa4dalibHbIX 3Tanax npou3BoACTBa MO YroJioBHOMY pAenly TAXeCTb npeabABIEHHOIO
0OBVMHEHNST N BO3MOXHOCTb HasHa4yeHusi no NpuroBopy HakasaHua B BuAe nNULLEeHUdA cBoboabl Ha
ANUTENbHbIN CPOK MOTYT CNyXuUTb OCHOBaHMEM ONnA 3aKIto4eHna nogo3pesaemMoro nnm 0bBMHsIEMOrO NoOf,
CTpaxy BBMAY TOro, YTO OH MOXET CKPbITbCA OT AO03HAHUA, NpeaBapuUTESIbHOIro cneacTtBuA. Tem He meHee
B AarbHEeNnLWeM OgHU TOMbKO 3T 06CTOoATENBCTBA HE MOTyT NpnU3HaBaTbCA AOCTAaTOYHbIMU ONA npoaeHnA
CpoOKa 0EenCcTBUS AaHHON Mepbl Npece4vYeHns.

Hanvune y nuua BO3MOXHOCTW BOCMPENSTCTBOBATb MPOM3BOACTBY MO YrONIOBHOMY Jeny Ha
HayanbHbIX 3Tanax npeaBapuUTENbHOIO PaccriefoBaHNs MOXET CIYXUTb OCHOBAHMEM M pPeLleHus O
cogepxaHum 06BMHsieMoro nog ctpaxen. OgHako BNOCNEACTBMM CyA AOJKEH MpoaHanu3npoBaTb MHble
3HauMMble 06CTOATENBCTBA, TakMe, Kak pesynbTaTbl paccnegoBaHus unu cyaebHoro pasbupaTtenscTea,
NUYHOCTL NOA03PEBAEMOro, 06BUHAEMOr0, Ero NOBEAEHWE 0 M NOCcrne 3aepXKaHns, U Apyrue KOHKPeTHbIe
[aHHble, 060CHOBbLIBAOWMNE A0BOL O TOM, YTO NIULO MOXET COBEpLUUTb AEWCTBUS, HamnpaBreHHble Ha
dhanbcudmkaLmio N YHUHTOXEHNE J0Ka3aTenbCTB, UM OKa3aTb AaBMNeHWNe Ha Y4acTHUKOB YroflOBHOIO
cynoonpousBoacTBa NuMbo MHblM 0Bpas3om BOCMPEnsiTCTBOBaTb PAaCCrnefoBaHWI0 MPecTYNneHus wunu
paccMOTpeHWIo Aena B cyae.

22. Mpu paccMOTpeHUn xodaTalcTB O NPOANEHUM CPOKa COAepXaHUsi OBBUHSIEMbIX MOA CTpaxen
cyay crefyeT npoBepsATb 060CHOBaHHOCTb JOBOLOB OpPraHoB MpeABapUTenibHOro paccrefoBaHust o
HEeBO3MOXHOCTM CBOEBPEMEHHOTO OKOHYaHua paccrnefoBaHus. B cnydyae, korga xogartancTBo O
NPOANEHUN CpoKa coepXaHus Mo cTpaxei Bo3GyxaaeTcs nepen CyooM HEOAHOKPATHO U MO MOTUBAM
HeobXoaMMOCTM BbIMOSTHEHUSI CINIeACTBEHHbIX OEWCTBUI, YKasaHHbIX B NpeablayLimMx xoaaTancTeax, cyay
HaONEXUT BbISICHATb MPUYMHBI, MO KOTOPbIM OHU He Gbinn NpousBedeHbl. Ecnv npuymHa, no MHeHWo cyaa,
3aknoyaeTcs B Hea(MEKTMBHOM oOpraHu3auuMu paccrnefoBaHusl, 3TO MOXET SIBUTbCH OOHUM U3
06CTOATENbCTB, BMEKYLWMUX OTKas B YAOBMETBOPEHWM XopaTaicTBa. B Takux cnyyasix cyn Brpase
pearmpoBaTb Ha BbISIBIEHHbIE HAPYLLEHUSI MYTEM BbIHECEHWS YaCTHbIX NOCTAaHOBIIEHWA.

Cama no cebe Heobxo0AMMOCTb AanbHeWLWero NPoM3BOACTBA CreACTBEHHbIX AEVCTBUA HE MOXET
BbICTyNaTb B Ka4eCTBE €AMHCTBEHHOr0 U JOCTaTOMHOrO OCHOBAHWS Ansi NPOAJIEHUsI CpOKa CoAepKaHus
obBuHsemMoro nop ctpaxen. PelueHne cyda o nNpoaneHMM cpoka coaepXaHwusi nog cTpaxewn AOIMKHO
OCHOBbIBaTbCA Ha (DaKTUYECKUX OaHHbIX, NMOATBEPXAALWMX HeoO6XOOAMMOCTb COXpaHeHUs 3TOW Mepbl
npeceveHus (ctatbn 97, 99 YIK PO).

23. B cootBeTcTBUU € YacTbio 7 ctatb 109 YIK P® cyn Bnpase no xogaTtalcTBy crneposaTens
npoannTb CPOK coaepkaHnsi 0OBUHAEMOrO MOA CTPpaXen 40 OKOHYaHMS O3HAKOMIIEHUS] OOBUHAEMBIX U UX
3aLUUTHMKOB C MaTepuanamMy YrornoBHOro Aena W HanpaBfieHUs NPOKYpoOpOM Aena B Cyd, ecnv nocrne
OKOHYaHUSA NpeaBapUTENbLHOrO CreacTBuUst MaTepuarnbsl YrONOBHOMO Aena npeabsBrieHbl 0O0BUHAEMOMY U
€ro 3aMTHUKY He no3aHee YeMm 3a 30 CYyTOK 4O OKOHYaHUS MpeaenibHoro Cpoka CoAepXKaHus Nog CTpaxen,
ycTaHoBreHHoro vyactamu 2 n 3 ctaten 109 YK PO (cootBeTcTBEHHO 6, 12, 18 mecaues), ogHako 30
CYTOK Ansi O3HAaKOMIMEHUSI C MaTepuanamy YrofloBHOTO fena MM oKasanocb HegoctaTouyHo. [lpu
paccMOTPEHUN Takoro xopaTtancTeBa cydy criegyeT npoBepsiTb 060CHOBAHHOCTb [JOBOOOB OpPraHoB
npeaBapuUTenbHOro paccrnegoBaHust 0 HEBO3MOXHOCTM CBOEBPEMEHHOIO 03HAKOMITEHUSI OOBUHSAEMOTO U
€ro 3awuTtHMKa C MaTepuanamu YrofioBHOro Aena no OOBLEKTUBHBLIM MPUYMHAM, BbISICHATb, MO KaKUM
npuymMHamMm OGBMHSIEMBIN U €ro 3alUMTHUK HE O3HAKOMWUIUCL C MaTepuanamu gena B MOfHOM ob0beme,
yCTaHaBnMBaTb, He SIBMSIETCA NN 3TO OOCTOATENBLCTBO pe3ynbTatoM Hea(EKTUBHOM OpraHu3auumn
npoLiecca 03HaKOMSIEHUS1 OOBUHSIEMOrO U €ro 3aLUTHUKA C MaTepuanamMm yrosfloBHOrO Aena v He CBA3aHo
NN OHO C SABHbIM 3aTArMBaHMEM BPEMEHU OOBUHSAEMbIM U €ro 3alUTHUKOM, a Takke cobnogeHa nm
npegycMmoTpeHHas 4vactbto 3 crtatem 217 YIMK P® npouegypa 03HakOMNeHWss oGBMHSEMOro M €ero
3alUUTHMKA C MaTepuanamMm yroflioBHOro aena. YkasaHHble 06CTOATENbCTBA B ClTydae UX BbISIBEHWUS MOTYT



MoBrieYb OTKa3s B yAOBNETBOPEHUM xoAaTancTea. [pu aToM cyf BNpaBe pearnpoBaTh Ha 0GHapyKeHHble
HapyLleHWs1 MyTeM BbIHECEHMWSI YaCTHbIX MOCTaHOBMEHMWIA.

O6paTVITb BHMMaHME CyaoB Ha TO, 4TO HeO6X0ﬂ,VIMOCTb O3HaKoOMIeHund (I'IpOE,OJ'I)KeHVIﬂ
03HaKOMJ'IeHVIF|) C MaTtepuanamm yrorioBHoro nena He MOXeT ObiTb €ANHCTBEHHbIM N OOCTATOYHbLIM
OCHOBaHMeEM AnA npoaneHuna CcpoKka coaepXaHua noa CTpa)KeVI KaKk B OTHOLIEHMM OOBMHSIEMOrO, He
O3HakoMuMBLLErocda ¢ matepuanamMmim yronoBHoOro gena, Tak 1 B OTHOWLWEHNUN OPYrux 0OBMHSAEMbBIX MO neny,
NONMHOCTbK O3HAKOMUBLUNXCA C YKa3aHHbIMU MaTepuanamu.

Kaxpgoe pelleHve cyga O NPOANEHUM CPoOKa codepXaHus O0BBMHAEMOro nog CTpaken AOIDKHO
060CHOBbLIBaATbCA HE OOHUMU MMLLb CCbIfIKAMKU Ha NPOoAOIHKalLLeecsi 03HaKOMIeHne 0b6BMHAEMOrO 1 ero
3alMTHMKaA C MaTepvanamu gena, a akTU4eCcKMMu AaHHbIMW, NOATBEpPXAaloWwUMU HeobGXOAUMOCTb
COXpaHeHMs aTON Mepbl NpeceYveHus.

24. Cynobs BnpaBe paccmaTpmBaTb TOMbKO Takue xogaTtanctesa 06 M3bpaHun mepbl NpeceyeHus B
BMAE 3aK/HOYEHMS MOA CTPaXy U O NPOASIEHNN CpoKka codepaHnsi 0OBMHAEMOro Noa CTPaXem, KoTopble
BO30Yy>XAEHbl, BHECEHbI C COornacusi 4OSPKHOCTHbIX NL, yKasaHHbIX B YacTu 3 ctatbk 108 nyactax 2,3 u 7
ctatbn 109 YIK P®. Ecnu cornacue Ha 3asiBfieHMe xogatancrsa 4aHo MHbIM NNLOM, Cyabsl BO3BpaLlaeT
xogaTtancTBo 0e3 pacCMOTPEHMs, O YeM BbIHOCUT MocTaHoBreHWe. BosBpalleHne no 3ToW npuymHe
MaTepuanoB He MNpPensaTCTBYeT MNOCMeayLlEeMY BHECEHUIO XOAdaTalcTBa B Cyd MNOCHe YCTpaHEeHWsI
AOMYLLIEHHOTO HapyLLEeHUS.

Ecnu yronoesHoe geno Bo30yXOeHO OOHWM OOSDKHOCTHBIM IMLOM, @ XOA4AaTancTBO O MPOAMEeHUU
Cpoka cofepxaHusi 06BUHAEMOro Nog, CTPaXXen BHECEHO APYIMM, CyAbe creayeT NpOBEPUTb, MPUHSTO Nn
4eno nocrnegHUM K CBOEMYy npou3BOACTBY. [lpy npov3BOACTBE NpPeABapUTENbHOMO  CNEACTBUSE
CNeLCTBEHHON rpynmnow, a A03HaHWS rpynnov go3HaBaTenen HeobxoanMo yunTbIBaTb MNOMOXEHNS NMYHKTa
7 yactn 4 ctatbu 163 n nyHkTa 8 Yactu 4 ctatbn 223.2 YIK P® o ToMm, 4TO pelweHne o Bo3bYyxaeHun
nepepg cyoom xogartancrea o6 nsbpaHum mepbl npecevyeHns MoXeT ObITb MPUHATO TONBKO PYKOBOAUTENEM
CNeLCTBEHHON rpynnbl U PyKOBOAWUTENEM Ipynnbl 4O3HABaTENEN.

25. Ncxopsa n3 nonoxenun ctatbn 109 YIK PO Bo B3anmocssan ¢ Yyactblo 1.1 ctaten 110 YIK PO
CyO He BnpaBe MNpoanuTb CPOK COAEepXaHus nog cTpaxen OOBMHAEMOro, €Cnmv y Hero BbISIBNIEHO
NPensaTCTBYIOLLEE COAEpPXaHWI0 MoA CTpaxen 3aboneBaHMe, KOTOPOE YAOCTOBEPEHO MEOMLMHCKUM
3aKMYeHMeM Mo pesynbTataM MeguLMHCKOrO OCBUAETENbCTBOBAHNSA, MPOBEAEHHOIO B YCTAHOBIIEHHOM
nopsiake.

26. Ecnu npu peweHnn Bonpoca 06 n3bpaHnm B OTHOLLEHMM NO03PEBAEMOro, 06BUHSEMOro Mepbl
npecevyeHns B BUAE 3aKMOYEHUSA Nog CTpaxy Unm o NPOANEHNM Cpoka CoAepXaHusa Noa cTpaxen byget
3asBMNEHO Xo4aTancTBO 00 O3HAKOMMEHMM C MaTepuanamu, Ha OCHOBAHUW KOTOPbIX MPUHMMAETCsH
pelueHue, cyabs, Ucxonsa M3 nonoxeHun yactn 3 craton 47 YINK PO, He BnpaBe oTkasaTb Nuuy, a Takke
ero 3allMTHWKY, 3aKOHHOMY MpeAcTaBuUTEnN0 UM noTeprnesBlleMy, ero npeacTaBUTeNto, 3aKOHHOMY
npeacTaBuUTENO B YOOBMETBOPEHMM TaKoro xogatancTaa.

OsHakoMrieHVe C yKasaHHbIMWM MaTepuanamu NpoBOAUTCA B pasyMHble CPOKWM, HO B npepenax
YCTaHOBMEHHOro 3aKOHOM BpPEMEHW AN pacCMOTPEHUsI CyaoM xopaTancTBa 06 nm3bpaHum 3akntoyeHus
Mo CTpaxy B Ka4ecTBe Mepbl NPeCceYeHnst UNn o NPOATIEHUN CpoKa ee AeNCTBUS.

B Tom cniyyae, korga npu paccmMoTpeHun Bonpoca O NMPOANEHUN CpoKa cogepXaHus nog CTpaken
00BVHSIEMbBIN  3aBNAET O HeHaanexawux YCroBUAX COAEPXKaHUs NOA4 CTpaxew, nuiudy cnegyet
pas3bsACHUTbL, YTO anobbl Ha YCNOBUS COAEPXaHWs MOL CTpaXew paccMaTpuBaloTCcs B Mopsigke
agMUHUCTPaATUBHOTO cygonpoussoactea. Bmecte ¢ TemM mHgopmaums o6 ycrnoBUsiX CoOepXaHust nopg
CTpaxen MOXeT ObITb y4TeHa Cy4oM Mpu pacCMOTPEHUM BOMpoOca O NPOAJSIEHMM CPOKa COAEPXKaHUA MOof,
CTpaxen Hapsgy C OpYrMMUM  OaHHbIMM, KOTOpble MOTYyT CBUOETENbCTBOBATb O HEBO3MOXHOCTU
AanbHelnLero cogepX)XaHus nuua nog CTpaxen.

(B peq. MoctaHoenenus NneHyma BepxosHoro Cyga PO ot 24.05.2016 N 23)

27. Vicxoast u3 nonoxeHun ctaten 108 n 109 YIMK P® B ctragusx gocyaebHoro nponsBoacTBa Mo
YronoBHOMY [eny Bonpocbl 06 n3bpaHMu Mepbl MPeceyeHnst B BUAE 3aKMYEHUS Mo CTpaxy U O
NPOANEHUN CPOKa CoAEPXKaHWUs MOL CTPaXen, 3a UCKIMHYEHNEM CryYaeB MPOAJIEHNS CpOKa COAepXaHus
nof ctpaxemn cebiwe 12 mecsaues (4actb 3 ctatbh 109 YIK P®), paccmaTpuBaeT cyabs panoHHOro cyaa
UMM rapHU3OHHOrO BOEHHOrO Cyda He3aBUCUMO OT MOACNEACTBEHHOCTU U BO3MOXHOW MOACYOAHOCTMU
paccnenyemMoro gerna, Bua v ypoBHs opraHa, Npon3BOAsLLEro NpeABapuTeNbHOE paccrenoBaHme.

PelueHmne 06 n3bpaHmn Mepbl NpeceveHisi B BUAE 3aKI0UYeHWs MO CTPaXy NPUHMMAET CYA Mo MecTy



NpOM3BOACTBA NMpeaBapuTENbHOrO paccrnegoBaHUsA UM Mo MeCTy 3adepXaHus nogo3peBaemMoro, a o
NPOANEHUN CpoKa codepXaHus MOo4 CTpaxenm - cyd MO MecTy Mpou3BoACTBa MpenBapuTenbHOro
paccrnefoBaHWss uUnu MO  MECTy cofepXaHus obBuHsAemoro nog crpaxen. B cnydasx, korga
npeaBapuTenbHOe paccrnefoBaHMe Mo YronoBHOMY [Aeny MpOoM3BOAUTCHA CNEACTBEHHbIM OpraHom,
3aHMMawLWMM B CWUCTEME CMEACTBEHHbIX OPraHOB MOMIOXKEHME BbILECTOAWEr0 MO OTHOLIEHU K
CcneacTBeHHbLIM OpraHam panoHHOro ypoBHS (4acTb 6 ctatbm 152 YTK P®), xogaTtancteo 06 nsbpaHum
Mepbl NpeceYvYeHns B BUAE 3akmnoyeHnsa noa cTpaxy nnubo o npoaneHnn cpoka CoaepKaHus nog cTpaxen
paccMmatpvBaeT pPanoHHbIN CyA, FAapHU3OHHBIA BOEHHbIA Cyd MO MECTY HaXOXAEHUS CneacTBEHHOro
opraHa, B NPO13BOACTBE KOTOPOro HAaxXo4MTCs YronoBHOE Aeno.

28. PaccmoTtpeHne xopatancts o6 m3bpaHuu B KavyecTBe Mepbl NpecevYeHust 3akmoyeHus nog
CTpaxy u 0 NPOANEHNN CpOKa CoAepKaHUs Mo CTpaxen NPoBOAUTCHA B OTKPbITOM cyaebHOM 3acegaHuu.
WcknioveHne coctaBnsarT Criyyanm pacCMOTPEHMUS TakMX XO4aTancTB B COOTBETCTBUM C YaCTbio 2 CTaTby
228 YTK P® Ha npeaBapuTenbHOM CryLlaHUM U criydan, ykasaHHble B 4Yactu 2 ctatbk 241 YIK PO,
Hanpumep ecrnu OTKPbITOe pa3bupaTenbCTBO YrONIOBHOMO AeNia B cyae MOXET NPUMBECTU K pasrialleHunio
rocyapCTBEHHOWN NN MHOM OXpaHsaemMon defeparnbHbIM 3aKOHOM TalHbl, B TOM YMCe TalHbl CNeacTBus,
Ha 4YTO OOIPKHO ObITh yKa3aHo B xopaTtanctse. [1pu paccMoTpeHun xogaTancrea B 3aKpbiTOM cyaebHOM
3acefaHum cyay HagnexuTt obecneynmTb CTOPOHAM BO3MOXHOCTb OCYLLECTBUTb CBOM MpoLeccyanbHble
npaea, BbiTekatoLme n3 nonoxeHun craten 108 n 109 YIK Po.

29. B nocTaHOBNEHNM O pacCMOTpeHun xogaTtancrea B nopsgke ctaten 108 YIK PO cyny cnegyet
AaTb OLeHKY OOOCHOBAHHOCTM MOJO3PEHUSI B COBEPLUEHUM NULOM MPECTYNIEHNS, a Takke Hanmumio
OCHOBaHWU 1 cobnoaeHno nopsagka 3agepxanua nogospesaemoro (ctatek 91 1 92 YIK P®); Hanuuuio
npeagycmoTpeHHbix ctatben 100 YTK P® ocHoBaHuii Ans nsbpaHuns mepbl npecedyeHns 4o NnpeabsaBrieHns
06BVHEHNSA 1 CODMIOAEHUIO NOpsAKa ee NPUMEHEHNS; 3aKOHHOCTM U 06OCHOBaHHOCTY YBEAOMIEHMS nNuua
O NoAdo3peHVM B COBeEpLUEHMWM MPECTYNneHns B nopsgke, yctaHoBneHHom cTtatben 223.1 YK PO;
cobnogeHnio nopsaka NpUBMIeYeHns nuua B kayecTse 0b6BMHAEMOro 1 npeabsBreHns eMy o6BUHEHNS,
pernameHTnpoBaHHoro rnason 23 YIK Po.

B peleHnax 06 n3bpaHum 3akmnoyeHns nofg cTpaxy B ka4eCcTBe Mepbl NPECEYEHNS U O NPoANeHUn
CpoKa cofepXXaHus nof CTpaXen AOMKHO ObiTb ykazaHO, NOYEeMY B OTHOLUEHUU NWLA He MOXeT OblTb
npuMeHeHa Gonee Msarkas mMepa npeceyeHus, NpPUBEAEHbI pesynbTaThl uccrnegoBaHus B cyaebHom
3aceflaHNM KOHKPETHbIX 06CTOATENbCTB, 0OOCHOBbLIBAKOLWMX U3OpaHMe OaHHOW Mepbl NPecevyeHus Unm
npoafieHne cpoka ee OEWCTBUS, OOKa3aTenbCTBa, NOATBEPXKAAOLWME HanM4mMe 3TMX O0BCTOATENbCTB, a
TaKke OLeHKa CyaoM 3TUX 06CTOATENBCTB U [OKA3ATENBCTB C U3NOXKXEHNEM MOTMBOB NMPUHSITOrO peLLEHMS.

Yka3saHHble obcToATenbCcTBa U pe3ynbTaTbl UX UCcriegoBaHUA OOJTKHbI ObITb npmueeeHbl B KaXXaomMm
pelieHnn 06 n3bpaHMKn 3aKkrYeHNs Nog CTpaxy B KayecTBe Mepbl NPeceveHnst U O NPOANeHnn cpoka
coaepXKaHusl nop, cTpaxen BHe 3aBUCMMOCTM OT TOTO, B Kakol CTaauu CyA0oNpOn3BOACTBA U B kakoi dhopme
- B BUAE OTAENbHOrO MOCTaHOBMEHMWS (ONpefdeneHns) U B BWAE COCTaABHOW 4acTu MOCTaHOBMEHUSA
(onpeneneHns), BLIHOCUMOTO MO UHbIM BOMpPOcaMm (B YaCTHOCTM, NO UTOram npeaBapuTeNbHOro CryLlaHus,
00 OoTMeHe npuroBopa U O nepefave yrorioBHOrO fena Ha HoBoe cyaebHoe pa3bmpaTenbCTBO), - OHO
npuHumaeTcs. [1pn 3TOM B peLLeHnn He JOIMKHO CoaepX)aTbcsa (phopMynUPOBOK O BUHOBHOCTM NuLa.

B pesontoTuBHOM 4acTu MBOro u3 Takux pelleHnin HeobxoAMMO yKasbliBaTb, HA Kakow CPOK OHO
NMPUHATO, a Takke AaTy OKOHYaHUs Cpoka.

30. Cyn BnpaBe paccMOTPETbL BOMPOC O NPOAJIEHNM CPOKa COAEPXKaHUs Mo CTPaXel B OTHOLLEHUN
HeCKOInbKMX 0BBMHAEMbIX, MOACYAMMbIX B OAHOM cyaebHOM 3acedaHun npu yCroBuMn MHAMBUOYANbHOIO
nccrnenoBaHna 06CTOATENBCTB, UMEIOLLMX 3HAYEeHUe AN NPUHATUSA PELLEHN O Mepe NpeceYeHms.

B onucatenbHO-MOTMBUPOBOYHOW 4YacTWM MOCTaAHOBIEHWUs (onpedeneHnsl), BbIHECEHHOTO B
OTHOLLEHMN HECKOSbKMX 0OBUHAEMbIX, NMOACYAMMbIX, CredyeT uanaratb MOTUBbI MPUHSATOTO pelleHus B
OTHOLLEHMWN KaXXOoro U3 HUX. B pe3ontoTMBHOM YacTu Takoro NOCTaHOBEHMS (onpeaeneHunst) Heo6xoanumo
yKasblBaTb CPOK, Ha KOTOPLIA NPOASIEHO coaep)KaHue nof CTpaxew, U faTy ero OKOHYaHMs! B OTHOLLEHMM
Kaxkgoro nuua.

31. PasbsacHUTbL cygam, 4To cyaebHoe pelleHne O 3akiovYeHMn OBBUHAEMOro No4 CTpaxy Uin o
NPOANEHUN CpOKa COoAepXaHUst ero Mo CTpaXeW, BblHECEHHOe B CTaguu NpeaBapUTENbHOro
paccrnefoBaHusi, a Takke cygebHOe pelleHMe O MPOASNEHUM CpoKa copepXaHus 0OBMHAEMOro nog
CTpaxeu, BblIHECEHHOEe MO X04aTancTBy NPOKypopa B cny4vasix, yka3aHHbIX B YacTu 2.1 ctatbun 221 1 vyactu
2.1 ctatbu 226 YIK P®, coxpaHAlOT CBOKO CUMy NOCMe OKOHYaHWSA AO03HaHUSA UnWM nNpeaBapuUTenbHOro
CNneacTBMS M HanpaBneHUs YrornoBHOro Aena B Cy4 TOMbKO B TEYEHMEe CPOoKa, Ha KOTOpbIA AaHHas mMepa
npeceveHus 6bina ycraHoBrneHa. PelweHne cyaa BbilLecTosILLEN NHCTaHUMK 06 3TON Mepe npeceyeHus B



cnyyasx, npegycMoTpeHHbIX NyHKTOM 4 Yactu 1 ctatbn 389.20 n nyHktom 3 yactn 1 ctaten 401.14 YIIK
P®, Takke OeACTBYET TONMbKO B TEYEHNE CPOKA, HA KOTOPLIN OHa Obina ycTaHOBNEHA.

C yyeToM 3TOro Npu NOCTYNEHNM B CyA YrOMOBHOIO Aena, No KOTOpoMy 06BMHSAEMBIN COQePXKUTCS
noA CTpaxew, U peLLleHUn BOMPOCOB, CBA3AHHbLIX C NMOATOTOBKOW K paCCMOTPEHUI0 Aena Mo CyllecTBy,
cyobs 0653aH NpoBepUTb, HE UCTEKAET M YCTAHOBMEHHbIN paHee BblHECEHHbIM CyAebHbIM peLueHnem
CpOK €ro coepxaHuvsi No4 CTpaxen 00 NpeaBapuTEenbHOro crnyliadus (MpyM HanMymMm OCHOBaHWA NSt ero
npoBefeHns) unm Havana cyaebHoro pasbupatenbcTBa U HE MMEETCHA N OCHOBAHWM ONsi U3MEHEHUsI
Mepbl NpeceyeHuns.

Mpn HeoBXoANMMOCTU NPOAJIEHUS CPOKa CoaepXKaHUs 0OBMHAEMOro nog CTpaXKen UM U3MeHeHus
Mepbl NpecevyeHnss B BUAE 3aKkNOYeHUs MOA4 CTpaxy Ha Gornee MsArkylo cygbs paccmaTpuBaeT AaHHble
BOMpPOCKI TONbKO B cyAebHOM 3aceaHum B nopsaake, yctaHoBneHHoM ctaTben 108 YK PO, a npu Hanuumnm
OCHOBaHW, NpeayCMOTPEHHbIX YacTblo 2 ctaTbu 229 YIK PO, - Ha npeaBapuTenbHOM CriyllaHum (4acTb
2 ctatbn 228 YK P®).

Mpoanesas cpok cogepXaHus nog CTpPaxen unu oTkasbliBas B €ro NpoafieHumn, Cyabs npuHuMaeT
COOTBETCTBYHOLLIEE MOTVBMPOBAHHOE PeLLEeHNe, NCXOAA U3 aHanu3a BCcen COBOKYNHOCTU 06CTOATENbCTB, B
TOM 4uCre CBA3aHHbIX C NepexoaoM YrorioBHOro CyAONpoOu3BOACTBa B APYryl0 CTaduto, YTO MOXET ObITb
0obycnoBneHo NosiBfieHNeM HOBbIX OCHOBAHUI AN ocTaBneHns 6e3 M3MeHeHUs UM N3MeHeHUst AaHHON
Mepbl NpeceYeHuns.

(n. 31 B pea. MNoctaHoBneHus MNneHyma BepxosHoro Cyaa P® ot 24.05.2016 N 23)

32. AG3aubl NepBbIN - BTOPON MCKMoYeHbl. - [NocTtaHoBneHne neHyma BepxosHoro Cyga PO ot
24.05.2016 N 23.

B cTtagum cynebHoro pasbupartensCcTBa YrofloBHOrO Aena BOMpoc O Mepe NpecevyeHnss MoXeT ObiTb
paccMOTpeH CyaoM Kak B nopsgke, npegycmotrpeHHom ctatben 108 YIK PO, Ttak M B npouecce
paccMOTpEHMs YrOflOBHOMO Aerna no CywlecTBy Npy YCNOBMM NPeAoCTaBneHMs CTOPOHAM BO3MOXHOCTU
OOBECTM 0 Cyaa CBOK MO3MLMIO NO 9ToOMy Bonpocy (ctaTtes 255 YK PO).

33. Ecnu umetotcs npedyCcMOTPEHHblE 3aKOHOM OCHOBaHWsi BO3BpalLeHMs YrofioBHOro Aena
NPOKYpOpPY 4118 YCTPaHEHUS NPENSATCTBUA €ro pacCMOTPEHMSA CyAOM, B COOTBETCTBUN C YacTbio 3 cTaTby
237 YMNK P® cygbe crnepyeT NpuHATbL peELLeHWEe O Mepe MnpeceyeHusl B OTHOLLIEHWM OOBMHSAEMOrO,
cofepKallerocs nog CTpaxew, C ykazaHneM cpoka ee gencteus. MNpu HeobxogumocTu cyabsa npoanesaeT
CpOK cogepaHus 06BUHSAEMOro Nod CTpaxen Ans NPOM3BOACTBA CMEeACTBEHHbIX U MHbIX MPOoLeccyarnbHbIX
OENCTBUA C y4yeTOM CpOKOB, NpedycMOTpeHHbix cTatben 109 YIMK P®. B cpok, npoaneHHbin ans
NpOM3BOACTBA CreACTBEHHbIX U UHBIX MpoLEecCcyanbHbIX AEACTBUN, HE 3aCUYNTbIBAETCH BPEMS COAepKaHus
nvua noa cTpaxkew Co AHA MOCTYNEHMS YrOoNoBHOIO Aena B Cy4 A0 BO3BPALLEHWS ero NpoKypopy.

Mpy NOBTOPHOM MOCTYMMIEHMU YrONIOBHOrO Aena B Cyd B OOLMIA CPOK COAEpXaHusa nvua nog
CTpaxeun, NpeaycMOTPEHHbIN YacTbio 2 ctaTbu 255 YIK PO, 3acumTtbiBaeTCs BpeMsi coaepxaHus noa
CTpaew Co AHS NepBOHaYanbHOro NOCTYNIEHNS YrONOBHOIO AeNa B CyA A0 BO3BPALLEHUSA er0 NPOKYypopY.

34. ObpaTuTb BHMMaHMe CyOoB Ha 06si3aHHOCTb cobntogaTh yCTaHOBIEHHOE YacTbio 2 cTaTtbh 255
YMK P® TtpeboBaHne O TOM, YTO CpPOK cogepxaHus MnoaCcyAMMOro MOA CTpaXew B Mepuog CO OHS
MOCTYNJIEHUS YrONIOBHOIO AeNia B CyA4 U OO BbIHECEHUS MPUIroBopa He MOXET MNpeBbiwaTb 6 mecsaueB. B
cnyyae, Kkorga Ha MOMEHT NOCTYMIIEHUS YTONOBHOIO Aena B cyf 00BUHAEMbIV COOEPXKUTCS NOL CTPaXewn,
TeyeHne LEeCTUMECAYHOIo CpoKa HauMHaAEeTCs B JeHb NOCTYMNNEHNs YrorioBHOro Aena B cya, a He B AAeHb
paccMoTpeHus CyaoM BONpoca O Mepe npeceveHuns B BUAe 3aKknioyeHus nog CTpaxy UM oKOHYaHWsi Cpoka
cofepXaHus Nof CTpaxew Mo npegbiaywemy cynebHomy pelleHuto. Ecnv gaHHas mepa npeceveHusi
n3bpaHa nocrne NocTynsieHnsl yrofloBHOro Aena B cya, TO TeYeHMe LWEeCTUMECAYHOIO Cpoka HauMHaeTCs B
OEHb 3aKMoYeHus nuua nog ctpaxy. B Tom cnyyae, korga OO NMOCTaAHOBMEHMS NMPUroBopa 3TOT CPOK
NUCTeKaeT B OTHOLUEHUN MOACYLMMOrO, OOBMHSAEMOrO B COBEPLUEHMU MPECTYNIIEHUA HeOOmMbLIOW Wnn
CpeAHen TSXKECTU, Takoe NMLO NOANIEXUT OCBODOXAEHUIO U3-TTOL CTPaXMW.

35. lNMpwn ncTeyeHnn cpoka coaepkaHusa nog CTpaxew MOACYAMMOro, 06BUHSIEMOro B COBEPLUEHUN
TSKKOTO Mnn 0cob0 TSXKKOro NPecTyniexHus, cya BnpaBe NpOANWTb ero Ha OCHOBaHMM Yactu 3 ctatbn 255
YMK P®. B onpegeneHun (NOCTAHOBIEHWM) LOIMKHO ObITb NpuMBeAeHO OOOCHOBaHWE AanbHenwero
cofepxaHusa nogcyaumoro nop ctpaxen. OTCyTCTBUE B YrONOBHO-MPOLIECCYanbHOM 3aKoHe npefenbHbIX
CPOKOB cofepXaHus noa cTpaxen B nepuon cyaebHoro pasbupaTtenbctBa nul, O6GBUHSIEMBbIX B
COBEPLUEHMUN TSXKKMX M 0OCODOO TSKKMX MPEecTynreHur, caMo no cebe He MCKIYaeT BO3MOXHOCTb
N3MEHEHNsI B OTHOLLEHUM UX MEPbI MPEeCeYeHns B BUAE 3aKITUEHUs Mo CTPaxy Ha UHyto, bonee MArkyto.
Takoe pelueHne MoOXeT ObiTb NMPUHATO NPU paspelleHMM BOMpoca O MPOASIEHNM CpoKa COoOepXKaHus



MoACYAMMOrO MOA CTPaXKeW WM Mpu PacCMOTPEHUM XOopaTaicTBa MOACYAMMOro NMbO ero 3alluMTHUKA,
3aKOHHOTO NpefcTaBuTensi 06 USMEHEHUN Mepbl MPeceYeHnsi B BUAE 3aKMIOYEHUs Noj cTpaxy Ha Gonee
MSITKYI0 C Y4€eTOM YCTaHOBJIeHHbIX B Xxode cyaeGHoro pasGupartenibCTBa (PAaKTUYECKUX M MPaBOBbIX
OCHOBaHMUiA Ans 3TOro.

[omaliHunm apect

36. JomawHui apect moxeT ObiTb M30OpaH B KayecTBe Mepbl MpeceyeHus, ecnm HEeBO3MOXHO
npYMeHeHue 3arnora unun nHon, onee mMArkon, Mepbl npeceyeHus (Yactb 1 ctaton 107 YIK PO).

Mopsagok NpUHATUSA pelueHns o6 n3bpaHumM JaHHOW Mepbl NpecevyeHns aHanornyeH yCTtaHoBeHHOMY
cratben 108 YK P® nopsaky n3dpaHus B Ka4ecTBe Mepbl NpeceyeHnst 3akIoyeHnst Mo4 CTpaxy (YacTb
3 craten 107 YIK P®). lNpn sTOoM ycrnoBusi, CBAI3aHHbIE C BUAOM U pasMeEpPOM HaKasaHusl, KoTopble
ycTaHoBneHbl YacTbio 1 ctatbn 108 YK PO ana npymeHeHus B Ka4ecTBe Mepbl NpeceyeHuns 3akntioyeHns
NnoA CTpaxy, Ha AOMALLHUIM apecT He PacnpOCTPaHSHOTCS, MOCKONbKY OHM He NpeaycMoTpeHbl ctatben 107
YIK P®.

37. B noctaHoBneHun o6 m3bpaHun Mepbl NpecedeHus B Buae AOMalUHero apecta Heobxogumo
yKa3blBaTb >XUJ10€ NMOMELLEHNE, B KOTOPOM NOA03pEBAEMOMY UM OOBMHAEMOMY HaOJEXUT HAXOAUTLCS.
Cyn BnpaBe onpefenutb nuuy ANs HAaXOXOEHWUS TOMbKO Takoe >XUMoe MoMeLleHue, B KOTOPOM OHO
NPOXMBaET B Ka4eCcTBe COOCTBEHHMKA, HAHMMATENSA NMMOO0 Ha MHbIX 3aKOHHBIX OCHOBaHUSIX (4acTb 1 cTaTbK
107 YTK P®). B cBa3n ¢ atum cyay Heob6xo4MMo NpoBEPSATH OCHOBAHWS MPOXUBAHWUS NOA03PEBAEMOrO
unun obBMHSAEMOrO B XUIOM NMOMELLIEHMUN, HAXOXOEeHMEe B KOTOPOM MpearnonaraeTcsi B cryvyae nsbpaHus B
OTHOLUEHMN ero Mepbl NpeceyeHus B BMAEe AOMAalLHero apecta. Hanpumep, npu npoxvsaHuu nuua B
XWMOM MOMELLEeHMn No AOroBOpYy Hamma cregyeT MpoBEPUTb HamnuuMe [JOoroBopa Halma >XUIoro
nomeLlLeHnsi, COOTBETCTBYOWEero TpeboBaHuam [paxgaHckoro kopekca Poccuiickon ®Pepepauumn un
KunuwHoro kogekca Poccunckon denepaumum, a Takke CPOK OENCTBUSA 4OroBopa; B Crydae BPEMEHHOM
pervctpaumm nuua Ha Tepputopun Poccuiickon defepaumm HaanexumT NpoBepuTb COOTBETCTBME MecTa
pervcTpaumm MecTy NpPoXMBaHWS N1ua, a Takke CPOK OENCTBUS perncrTpauun.

38. lMop »xunbiM nomelleHnem ansa uenen crtaten 107 YMNK P® noHumaeTtca nioboe xunoe
nomMeLleHne He3aBUCMMO OT hOPMbl COBCTBEHHOCTU, BXOASLLEE B XUMNULHBINA hOHA 1 UCnonb3yemoe AN
NMOCTOAHHOIO UMM BPEMEHHOIO NMPOXWBAHMS, @ PaBHO MHOE MOMELLEHUE UNN CTPOEHME, HE BXOAsLLEE B
XUNULLHBIN  QOHA, HO WCMOMb3yeMoe AN MpoXuBaHua (Hanpumep, gada), ecnum OHO OTBevaeT
TpeboBaHMsIM, NPpeabABASEMbIM K XXUIbIM MOMELLEHNSM.

Ab63au uckntoyeH. - NoctaHosnexue NneHyma BepxosHoro Cyga P® ot 24.05.2016 N 23.

Ecnn xunoe nomelleHne, B KOTOPOM MpearonaraeTcs HaxoxaeHue nofo3peBaemMoro unu
00BMHAEMOro BO BpeEMsl [OMAalUHEro apecTa, pacrnonaraeTca 3a npedenamy  MyHULMNanIbHOro
06pa3oBaHusi, Ha TEPPUTOPMUN KOTOPOTO OCYLLIECTBNAETCSA NPeABapuUTenbHOE paccriefoBaHue, AoMaLLHUA
apecT MOXeT GblTb M30paH B KAYeCTBE Mepbl NPeceyvyeHnst Npu YCroBUK, YTO AaHHOEe OBCTOSATENLCTBO He
NpenaTcTBYeT OCYLLECTBIIEHUIO NPON3BOACTBA MO YroroBHOMY Aefy B pa3yMHblE CPOKU, B YACTHOCTM He
npenaTcTByeT obecrieyeHno OOCTaBeHMs Nuua B opraH [OO03HaHUs WM opraH npeaBapuTenbHOro
cnepacTBUs, a Takke B cya.

Ecnu cynebHoe pelueHne 06 nsdpaHum mepbl NpeceyeHns B BUAE OMALLHErO apecTa 3aTparnsaet
npaeBa M 3aKOHHbIE MHTEPECHI MPOXMBAKOLLMX B TOM e >XMUITOM MOMELLEHNM COOCTBEHHUKA XUIbA UMK
OPYrux nvu, oHU Bripaee o0b6xanoBaTb €ro B yCTaHOBIIEHHOM 3aKOHOM MOpsiaKe.

(B peq. MoctaHoenenus NneHyma BepxosHoro Cyga PO ot 24.05.2016 N 23)

39. lpuHumas pelweHne O [OMallHEM apecTe, Cyg BrApaBe B 3aBUCUMOCTU OT TSXKECTU
NpeabsaBEHHOr0 06BUHEHUSI U PAKTUYECKUX OBCTOATENbLCTB Aena NoABeprHyTb NoJo3peBaemMoro unu
06BMHSAEMOro BCEM OrpaHuUYeHusIM 1 (UnNn) 3anpetam, NepedncrneHHbIM B Yactu 7 ctatbn 107 YIK PO,
nmbo HekoTopbIM M3 HKX (YacTb 8 ctatbn 107 YK P®). Mpu aTom cyay HEOOXOAMMO Yy4UTLIBATb AaHHbIE
0 NIYHOCTM NOJ03PEBAEMOro nnn 06BNHAEMOrO.

Ocoboe BHMMaHue HagnexuTt obpawaTb Ha nuu, NOAO3PEBAEMbBIX U OOBMHAEMBIX B COBEPLLEHWM
npecTynneHuin, He gocTurimx 18 neT, - Ha UX BO3pacT, YCMOBUS XWU3HW U BOCMUTaHWUSi, 0COGEHHOCTU
FIMYHOCTU, BIIMSIHWE HA HUX CTapLUMX MO BO3paCTY f1L, B TOM YMCIE UX 3aKOHHbIX NpeacTaBUTenen.

Cyn He BnpaBe noasepratb Nogo3peBaemMoro unv ob6BMHAEMOro 3anpetam u (Unu) orpaHUYEHns M,
He NpeayCMOTPEHHbIM YacThio 7 ctatbun 107 YK PO.
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40. B pelueHun o6 n3dbpaHuu B kKa4ecTBe Mepbl NpeceveHns AoMallHero apecTa cyq A0MKeH ykasaTb
BWA W Npedernbl HanaraeMblX Ha NyLO OrpaHUYeHnii n (Mnu) 3anpeTos.

Mpu orpaHnyeHnmn Bbixoaa 3a npeaenbl XXUoro noMeLLeHns, rae Noao3peBaemMblit N 06BUHSIEMbI
NpoXMBaeT, Cyay CnefyeT NepeyvmcnmTb crlydan, B KOTOPLIX NULY paspeLlleHo NoKMaaTh Npeaerbl XUmnoro
rnomMeLleHust (Hanpumep, ANs NPOrynku, Ans rnocelleHns y4ebGHoro 3aBefdeHusl), U ykasaTb BpPeMs, B
TEYEHNE KOTOPOro Ny paspellaeTcsl HaXoAUTbCS BHE MeCTa WCMOMHEHUSI Mepbl NpeceyeHnst B BUae
AOMallUHero apecTa (Hanpumep, Ansi NOCELLEHUS LWKOSbl BO BPEMS YYEGHbIX 3aHSATUIA, AN NPOryrku B
onpeaeneHHoe Bpewms), U (Mnu) criydan, B KOTOPbIX NULY 3anpelleHo nokuaatb npegenbl KUmoro
noMeLLeHus (Hanpumep, B HOYHOE WM MHOE BPEMS, MpPU MPOBEOEHUU MACCOBbIX MEPOMPUSTUA WK
HEKOTOPbIX N3 HUX).

3anpeu.|,a9| nogo3pesaeMomMy UM 06BI/IH‘/'-IeMOMy obuweHne c onpegeneHHbiMn nuuamn  nnm
orpaHmn4ymBasa ero B obuieHnn, Cyd OOJKeH yKa3aTb AaHHble, no3BondaLuine VI,D,GHTVId)I/ILI,I/IpOBaTb ATUX NnL.

Mpn 3anpete Ha Nonb3oBaHWE CPeACTBAMU CBA3WM MMWM OrPaAHWYEHUU B UX UCMONb30BaHWUK Cyay
cnegyeT pasbsACHUTL NOJ03PEBAEMOMY, 0OBMHAEMOMY €ro NpPaBo Ha UCMNOSb30BaHNE TeNegOHHON CBA3M
ANsi Bbl30Ba CKOPOW MEOMLMHCKOW MOMOLUU, COTPYOHMKOB NMPaBOOXPaHUTENbHbIX OPraHoB, aBapUMHO-
crnacaTenbHblX CNy0 nNpu BO3HUKHOBEHUWM Ype3BblYAMHOM CUTyauun, a Tawkke Ana obuweHusa c
KOHTPOMMPYIOLIMM OpraHoM, [o3HaBaTeneM, crnegoBaTenieM U HeobxooumocTb WHEOPMUPOBATb
KOHTPOMMPYIOLLNIA OPraH O KaXgoM Takom 3BOHKe (4acTb 8 ctatbu 107 YTIK PO).

[ns ycTtaHOoBNeHus 3anpeTa Ha OTNpaBKy U Nony4yeHne No4YToBo-TenerpadHbIX oTnpasneHmn nmbo
Ha MCMOMb30BaHWe CPeacTB CBA3N UMM OrpaHNYeHns B 9TOM Npu n3bpaHuvM Mepbl nNpecedeHus B Buae
AoMallHero apecta He TpebyeTcs BblHECEHWS OOMOMHUTENbHOro cygebHOoro pelleHust No ykasaHHbIM
BOMpocam B nopsiake, yctaHoBrneHHoMm ctaTtben 165 YIK P&.

Mpn orpaHnyeHun nogo3peBaeMoro MMM OOBMHSAEMOro B MCMOMb30BaHWM  UHMOPMAaLMOHHO-
TenekoMMYyHMKaUMOHHOW ceTn "VIHTepHeT" cyay cnefgyeTt ykasaTb Crnydau, B KOTOPbIX MMLy pa3speLueHo
ncnonb3oBaHve 3Ton ceTu (Hanpumep, Ang obMeHa nHopmMaumner mexay nMuom 1 y4ebHbiM 3aBegeHnem
- ecnv nogo3peBaeMbI UM 06BMHAEMBIN SBNAETCA y4alLMMCH 3TOro 3aBeeHus).

41. Vicxoga u3 nonoxeHun 4vactm 2 ctatem 107 YIK PO TeyeHne cpoka gomMallHeEro apecta
Ha4YMHaeTcs B AeHb BbIHECEHMS cyaebHOoro pelleHms 06 n3bpaHum aTo Mepbl NpeceYeHuns.

B nocraHoBneHuu o6 I/I36paHVIM Mepbl nNpecevyeHnd B Buae AOMalLHEro apecta win o npoaneHun
CpoOKa ee nencTemst Heobxoammo yKas3bliBaTb MPOOOJDKUTENTIbHOCTb CPOKa U AaTy ero OKOH4YaHuA.

Ons npaBunbHOro onpegeneHus BPEMEHM OKOHYaHWS Cpoka [JoMallHero apecrta cnegyet
yuuTbiBaTb nonoxeHunsa yactn 2.1 ctaten 107 YK P®, B COOTBETCTBMM C KOTOPLIMU B CPOK JOMAaLLHEro
apecTa 3acuuTbiBaeTCA BPEMSI COAEPKaHNs NuLa Nof cTpaxen. Ecnv B pa3Hoe Bpems K Nogo3peBaeMoMy
unn obBUHAEMOMY MPUMEHSINMCb U OOMALUHUA apecT, MU 3aKfyeHne MoA CTPaxy, COBOKYMHbIA CPOK
yKa3aHHbIX Mep MpecevyeHns He3aBnCUMO OT TOro, B KakoW MocneaoBaTenibHOCTM OHU MPUMEHSANUCH, He
AOMXKeH npeBbllaTh NpeaenbHbI CPOK, ycTaHoBneHHbIn ctateen 109 YK P® ana copgepxaHua nofa
CTpaxen.

42. lNoctaHoBneHne cyabn 06 n3bpaHny JOMalLHEro apecrta HanpaBngeTcsa nvuy, Bo3dyameuemy
XO[4aTancTBO O Mepe MnpeceyveHus, MNPOKypopy, KOHTPONUpyloWweMy opraHy fno MecTy oTObiBaHWA
AomallHero apecta (YronoBHO-UCTONHWUTENbHOW MHCMEKUMn), Noao3peBaeMoMy, OOBUMHSEMOMY W
NnoanexXuT HemeaneHHOMY UCNOoMHEHUo (4acTb 6 ctaten 107 YTK PO).

3anor

43. C yyeTtom nonoxeHun yacten 1 n 3 ctaten 106 YK P® cyay B OTHOWEHWUM NPUHUMAEMOro B
3anor umyllecTesa HeobxoOuMO MPOBEPSATb: OTHOCUTCS M OHO K MMYLLECTBY, KOTOPOE MOXET ObiTb
npegmMeToM 3arnora MO YrofioBHOMY fAeny, He BXOOUT N UMYLLEeCTBO rpaxaaHwHa B MNepeyeHb,
NpenycMoTpeHHbIN ctaTber 446 MK PO "MimyLiecTBo, Ha KOTOpOe He MOXET ObiTb 0OpaLLeHO B3biCKaHWe
Nno UCMONHUTENbHLIM AOKYMEHTaM", U He YCTaHOBINEH N befeparnbHbIM 3aKOHOM 3anpeT Ha obpalleHune
B3bICKAHUSA Ha UMYLLLECTBO, NPUHMUMAEMOe OT OpraHu3auun.

Kpome TOro, npu npuHATAM B 3anor HeABWXKUMOro WMYLLEeCTBa, AONYLUEHHbIX K nyGrnvyHOMY
obpaweHnio B Poccunckon depepaunm akumm n obnurauun, LEHHOCTEN CyaQy creayeT yCcTaHaBnMBaTb,
Yem MOATBEPXAEHO MpaBo COOCTBEHHOCTM 3anorogaTens Ha HWMX, a B Criydyae MOATBEPXAEHUS Takoro
npaeBa BLISICHATb, HE MMEET I OHO OrpaHuyeHus (obpemeHeHusi). B aTux uensx cygoy Hagonexur



uccnenoBaTb MNOASIMHHBIE 3K3EMMMSAPblI AOKYMEHTOB, MOATBEPXAAOLWMUX YKa3zaHHble obcTosATeNnbCTBa
(4acTb 4 ctatbu 106 YK PO).

Cyny HeobOxoguMMo y4uuTbiBaTb, YTO MOPSOOK OLEHKM nNpegmeTa 3anora onpegensercs
MpaButenscteoMm Poccunckon depepaumm (dacte 3 crtatbm 106 YK P®). CornacHo [NonoxeHuio o6
OLUEeHKe, codepXxaHuvu npegmeTta 3anora Mo YrornoBHOMY Aeny, ynpasneHun um u obecnedeHun ero
COXpaHHOCTU, YTBEPXAEHHOMY nocTaHoBneHnem [lpaBuTtensctBa Poccuiickon ®egepaumm ot 13 uions
2011 roga N 569, nmylwecTBo, nepegaBaemMoe B 3anor, 3a UCKIIOYEHNEM OeHer, MOANEXUT OUEHKe B
COOTBETCTBMM C 3akoHopaTensctBoM Poccuiickon ®epepauumn o6 oueHouyHoOn peaTtenbHocTM. B
COOTBETCTBMM C NYHKTOM 7 [1ON0OXeHMs oueHka MMyLLecTBa AOMKHA ObiTb OCYLLECTBMEHA HE paHee Yem
3a 5 pabouunx gHew OO OHSA NMogayvm xogaTtancTsa O NPMMEHEHWM 3anora.

44. MNpuHMMasa BO BHMMaHWe, YTO NpeaMETOM 3ariora B Ka4yecTBe Mepbl npecedyeHns MoxeT ObiTb
ABUWXUMOE MMYLLIECTBO B BUAE AEHEr, LEHHOCTEN 1 JONYLLEeHHbIX K NybnnyHomy obpatleHnto B Poccuinckom
depepaumm akuun n obnuraumn nMbo HeABMXKMMOE MMYLLLECTBO, MPU pa3peLLeHn BONPOCOB, CBA3AHHbIX
C npaBoMm CcobGCTBEHHOCTW, credyeT yuuTbiBaTb MOnNoXxeHus [paxgaHckoro kopekca Poccwuiickon
degepaumm o 3anore, a Takke 0COBEHHOCTN YrofOBHOIO Cy4onpou3BoaCcTBa.

Ecnn nmyulecTtBo, siBRisiloLLeeca NPpeaMeTOM 3arnora, YHUUTOXEHO UM NMoBpeXAeHO (Hanpumep,
HeABWKUMOCTb NocTpagarna B peaynbTaTe noxapa) nubo npaBo COOCTBEHHOCTU Ha HEro MMM npaeso
XO3ANCTBEHHOIO BEAEHMS MPEKPALLLEHO MO OCHOBaHUAM, YCTaHOBIEHHbBIM 3aKOHOM, 3anorogaTersb BnpaBse
B pa3yMHbI CPOK BOCCTAHOBMUTbL NPEeAMET 3anora unm 3ameHnTb ero 4pyruMm paBHOLEHHBIM UMYLLLECTBOM
(ctatbs 345 K P®). B npoTnBHOM crnyvyae mepa npecedeHns OMmKHa OblTb M3MEHeHa.

45. Nicxoas ns nonoxxeHun yactu 3 ctatbn 106 YK PO npu onpegeneHvn Buaa n pasmepa 3anora
cydaM HaanexuT Y4YuTblBaTb XapakTep COBEPLUEHHOrO MPECTYNNEeHNs, [daHHble O JIMYHOCTU
NnoJo3peBAEMOro UNn 0B6BUHAEMOrO, UMYLLIECTBEHHOE MOJSIOXKEHME 3arorofdartensd, a Takke XxapakTep U
pa3mep Bpefa, MPUYMHEHHOrO MPECTYNIEHNEM.

46. Mo cmbicny Yacten 4 n 5 cratbm 106 YIK PO, 3anor cnegyeTt cuMtatb BHECEHHbBIM, €CNU
3anorogaTenb BHEC UK Nepefan npeameT 3anora cygy unu oprasy, B NpoM3BoACcTBE KOTOPOro HaxoauTcs
YrornoBHOE [eNno, a nocrnegHui NpuHAn ero, 0 YeMm CcocTaeneH npoTokon. Ecnu npeametom 3anora
ABNAETCHA HeABWXMMOE UMYLLLECTBO, JOMYLLEHHbIE K NyGrMyHomMy obpalleHnto B Poccuinckon ®epepavmm
akumMm n obnurauum, LLeHHOCTUK, K NPOTOKOMY AOMMKEH ObITb MPUIOXEH akT NpuemMa-nepegadyn npegmeTta
3anora (nyHkT 5 MNonoxeHus o6 oueHKe, coaepxaHum NpegMeTa 3anora no yronosHoMy Aeny, ynpasneHum
UM 1 obecneyvyeHnn ero COXpaHHoOCTH).

47. B cooTtBeTcTBMM C YacTbto 7 ctatbk 106 YIK PP ogHoOBpeMEHHO C BUAOM 1 pa3MepoMm 3arnora
cyn 0ba3aH yCTaHOBUTb CPOK €ro BHECEHMS.

Ecnu nogo3peBaembiin UM 06BUHSAEMbIV 3adepxaH, TO Cya Npu YCrOBUM NPU3HAHMSA 3agepXaHus
3aKOHHBIM U ODOCHOBaHHbLIM BMpaBe YCTAHOBUTb [ANsl BHECEHWUsl, nepejayn 3anora nwbon He
npeBbILaLLNA 72 Yaca CPOK, PELLMB MPU 3TOM BOMPOC O MPOAJSIEHMM Ha TOT XKe NEPUO CPOKa 3adepKaHuns
nvua. B TakoMm crnydae cyny B peLLeHUM HagnexuT ykasaTb AaTy U BPEMSsI BbIHECEHUST PELLEHNS, a Takke
0aTty n BpemMsa, 00 KOTOPbIX A0 KEH ObITb BHeCeH, nepeaaH 3anor n 4o KOTopblX NpoAJieH CPOK 3afep>XaHnuqa
nogo3peBaeMoro unm o6BUHSEMOTrO.

Ecnu B ycTaHOBMnEHHbIN B cygebHOM peLlueHnn Cpok 3aror He BHECEH WUIK He nepedaH nnbo BHeCeH
Unun nepefad, Ho He B Tex BMAE U (MnM) pa3mMepe, KOTopble OnpeaeneHbl CyooM, Cyd No xogaTtancTsy,
BO3OYyxeHHOMY B cooTBeTcTBUM co cTatben 108 YIMK PP, paccmatpmBaeT Bonpoc 06 un3bpaHun B
OTHOLLEHMWN NOA03PEBAEMOro, OOBUHSIEMOrO MHOWM Mepbl MPeceYveHust.

48. B ToM cnyyae, Korga 3anor usbupaeTcs Npu pacCMOTPEHWM BOMpoca O MPOAMEHUU cpoka
cofepaHus nog CTpaxel UNv OMaLLHero apecTa, B pelleHnn Hapsiay ¢ A4aTou, 40 KOTOPOit AOMKeH GbiThb
BHeceH, nepedaH 3anor, Heo6xo4MMO yKa3aTb CPOK, Ha KOTOPbI NPoAneBaeTcs AeNCTBUE YKasaHHbIX Mep
npeceyeHusi, ecnu 3anor He ByaoeT BHeceH, NepefaH B YCTaHOBNEHHbIN CyAOM CPOK Unu ByaeT BHECEH,
nepenaH B VHbIX Buae u (Mnu) pasmepe.

49. Nicxoas n3 nonoxeHun Yacten 2 n 7 ctatbun 106 YINK P® Bo B3anMocBsA3M C NOMOXEHUSAMM YacTun
5 cratbn 107 n vyacten 3 n 7.1 ctatbm 108 YINK PO peweHne 06 n3bpaHum mepbl NpeceyeHns B BUAE
3anora cyf BripaBe MNPUHATbL He TOMbKO MO pes3ynbTaTaM pacCMOTPEHUs xXodaTancTBa criegoBaTens,
COIMacoBaHHOINO C PYKOBOAWUTENEM CIeACTBEHHOrO OpraHa, Wnu xopaTalcTeBa [Ao3HaBaTens,
COIMacoBaHHOIO C MPOKYPOPOM, HO W MO pes3ynbTaTtaM pacCMOTPEeHUs xodaTancTBa, 3asiBIIEHHOrO
nogo3peBaeMbIM, 06BMHAEMbIM, €ro 3aLLMTHUKOM, 3aKOHHBIM NpeacTaBuTenem nnbo gpyrum uanyeckum



WY 1oprandeckMM NMUoM, a Takke No pesynbTataMm obcykaeHns B cyaeGHOM 3aceaHuy BO3MOXHOCTU
NMPUMEHEeHUs1 arnbTepHATUBHBLIX 3aKIOYEHUI0 MoA CTpaxy WM OOMallHEMY apecTy Mep MnpeceyveHusl.
NccnepoBaHne cydoM  hakTMYecKMX W MpaBOBbIX OCHOBaHWiA [ANs M3bpaHus 3anora  [OSMKHO
OCYLLECTBMATLCA B YCIOBUSIX COCTSI3aTeNIbHOCTM M paBHOMpaBWs CTOPOH C  obecneyeHvem
noao3peBaeMomy, 0GBMHAEMOMY BO3MOXHOCTM JOBECTM A0 CyAa CBOK MO3ULMIO, B YAaCTHOCTM O BMAE U
pa3smepe 3arora.

50. ObssatenbCcTBa, CBSA3aHHbIE C BHECEHHbIM 3anorom, cnefyet CYMTaTb HapyLEHHbIMU, ecnu
nogo3peBaeMblil NN 06BUHSIEMBIN YKIIOHWUICSt OT SBKM NO BbI30OBY CriefoBaTens, Ao3HaBaTens unu cyaa
nnbo nbbiM Apyrum cnocoboM BocnpensaTCcTBOBaN NPOM3BOACTBY MO YrofIOBHOMY Aeny Wiv COBEpLUMI
HOBOE NpecTynineHue.

Mpu paccmoTpeHun Bomnpoca O HapylleHMn 06s3aTenbCTB, CBA3aHHbIX C BHECEHHbLIM 3arorom, B
crnyyae HesiBKM nvua No BbI30OBY CrefoBaTens, Ao3HaBaTens unum cyaa cyay HeoOGXO4vMMo MpoBepsiTbh
AOBOb! O TOM, YTO FIMLO HE YKITOHANOCH OT SABKW.

YcTaHoBMB (bakT HapylleHus ob6A3aTenbCTB, CBA3aHHbIX C BHECEHHbIM 3anoroM, Cyd paspellaet
BOMNpoc 06 N3MeHeHU Mepbl NpeceyveHnst (Ha AOMaLLHWUI apecT, 3aKoyYeHne Nog CTpaxy) u obpalleHmm
3anora B goxof rocygapctea. Mcxoasa ns nonoxeHun yactu 9 ctaten 106 YK P® Bonpoc 06 obpalleHnm
3anora B [OXO[4 rocyfapcTBa B CBSI3M C HapylleHnem obsi3aTenbCTB, CBA3aHHbIX C BHECEHMEM 3arora,
paspeluaeTcs TOMbKO Cy4OoM U B Nopsaake, NpegycMoTpeHHOM Yactamn 3 n 4 ctaten 118 YIK PO.

YronoBHo-NpoLeccyanbHbI 3aKOH He NpeaycMaTpuBaeT MHble OCHOBaHUS obpalleHns B3blCKaHUs
Ha 3anor, B TOM Y1Cre B LIeNsxX NCNOMHEHWS Haka3aHusi B BUAe wrpadha no npuroBopy cyaa.

51. Mepa npeceyeHus B BMae 3arnora B OTHOLLEHUN NO403PEBAEMOr0, COrNacHO MOMOXEHNSIM YacTu
1 ctatbm 100 YTIK PO, gencteyeT He cBbiwe 10 cyTok, a B cnyyasx, NpeayCMOTPEHHbIX YacTbio 2 aToMn
ctaTtbu, - He cBblwe 30 cytok. Ecnv B ykasaHHbIN cpok OyaeT npeabsBneHo 0OBMHEHWE, TO 3anor
NpofoImKaeT AEWCTBOBATb Ha BCEM MPOTSKEHUW NPEeABapUTENbHOIO paccrnefoBaHus U HaXOXOEHWS
YrONOBHOTO fena y MpoKypopa C OOBMHUTENbHbIM  3aKMOYEHMEM, OOBMHUTENbHBIM — aKTOM,
06BVHUTENBHBIM NOCTAHOBIIEHMEM, @ TAKKe B Cye Mpu pacCMOTPeHUn aena.

Bonpochbl, BO3HMKalOLWMe B cygax anennsaumoHHom
M KacCaLMOHHOWN MHCTaHUNN

52. B cuny yactn 11 cratem 108, yactm 3 cratem 107 u yactm 8 cratbn 109 YMK PO Ha
NMOCTaHOBNEHMS cyabu 00 N30paHUn Mepbl NpeceyvyeHns B BUAE 3aKIOYEHMS No CTPaXy UM AOMaLLHEero
apecTta, O NPOANEHWM CpoKa OEeNCTBUSA [aHHbIX Mep npeceyeHns u 0O OoTka3e B 3TOM B CTagusx
pocynebHoro npovM3BoOACTBa NO YrOfIOBHOMY Aefy B TedeHue 3 CYTOK CO AHS UX BbIHECEHMS MOTyT ObiTb
npuvHeceHbl B MoOpsiake, YcTaHoBreHHOM cratber 389.3 YIK PO, anennsuvoHHble xanoba wu
npeacTaBneHne, nogrexaiime pacCMOTPEHUIO B TaKOW K€ CPOK CO AHSA MOCTYNneHus kanobbl unu
npeacTaBneHus B cyd anennsiyMoHHON NHCTaHUMK. B cBsI3n ¢ aTM cygam nocne nocTynneHus xanobbl n
(vnn) npeacTaBneHMs Ha  yKal3aHHble pelleHVMs HeobXoOUMO  He3aMeanuTEeNbHO HanpaBnATb
COOTBETCTBYIOLLNE MaTepuanbl 4N anennsauMoHHOro pacCMOTPEHUS.

MonoxeHus yactn 4 ctatbn 389.8 YIK P® o cpokax nogayv JOMNOMHUTENBHBIX anenmsauMoHHbIX
Xanobbl 1 NpeacTaBneHnsa Ha cnyyam obxanoBaHusa B anennsuMoHHOM MopsiaKe yKas3aHHbIX PELUEHUN He
pacnpoCTpaHsATCS.

C y4eTOM COKpaLLeHHbIX CPOKOB PacCMOTPEHUSA anennsauMOHHbIX Xanob, npeacTaBneHns Ha aTu
peLLeHnst Y4acTHUKMN YroNoBHOMO CyAOMNpPOU3BOACTBA AOMKHBI BbITh M3BELLEHbl O MecTe, AaTe U BPEMeH!
cyne6Horo 3acefaHnsa B CPOK, AOCTATOUHbIN ANA 06ecneyeHns X y4acTus B HEM.

Ncxoasa n3 nonoxeHun vactn 4 ctatbn 255 YIK P® Bo B3aumocBsasn ¢ yacTtbio 3 ctatbu 107 u
yacTbto 11 ctatbn 108 YIK P® cokpalleHHble CpOoKM MOAaun U pacCcMOTPEeHNs anennsaumMoHHbIX XXanobbl
N NpefcTaBneHust Ha pelleHus o6 mn3bpaHuM ykasaHHbIX Mep MPeceYeHuss U O MPOoAJIeHNM cpoka WX
OEeNCTBUSA pacnpoCTPaHATCA U Ha Cnyvaun, Koraa OHW NPUHSATBLI MOCcne NOCTYNNEeHUs YronoBHOMo Aerna B
cyh Onsi pacCMOTPEHUS MO CyLLEeCcTBY.

C y4yeTom 3TOro B criydyae NpuHATUS pelleHus 06 n3bpaHum Mepbl NpeceyeHust B BUae 3akmnioyeHus
nop CTpaxy Wnv AOMalUHero apecrta, O NpoaSyIEHUN cpoka AEWCTBUS AaHHbIX Mep npeceyeHus unm ob
oTkaze B OSTOM MoOcCre MOCTYNNeHWUsl YrorioBHOro fAena B cyd ANl pacCMOTPEHWUst MO CYyLLecTBY B
rnocTaHoBMeHun (onpeaeneHnn) Heo6xoaMMO yKasbiBaTb, YTO CPOK anennsLMOHHOro o6kanoBaHWsl Takoro
peLleHNst COCTaBnAET 3 CYTOK CO AHSI €r0 BbIHECEHMS.



(ab3au BBeaeH NoctaHoBneHnem NneHyma BepxosHoro Cyga PO ot 24.05.2016 N 23)

53. Cyay nepBoi MHCTAHLWUM NPWU HAaNpPaBfeHUM B BbILUECTOALLMIA CyA anennsaunMoHHON kanobbl unm
npeacTaeneHus crnegyeT npunaratb 3aBepeHHble  KOMWM  OOKYMEHTOB M3  YrofloBHOro fena:
NOCTaHOBMEHMs O BO3BYXOEHWM YronoBHOTO Aena, MNpoToKoNa 3adepXaHus MoAo3pPeBaeMoro Mnu
06BUHAEMOro, MOCTAHOBMEHUS O MpPUBMIEYEHMM NULa B KadecTBe OOBUHAEMOro, MOCTAHOBMEHUS O
NpUMeHeHUN B Ka4eCcTBe Mepbl NPeceYeHns 3akmnoYeHns Noa CTpaxy, AoMallHero apecTa unu 3anora; Bce
KOMUN XOA4aTalCcTB U MOCTaHOBMEHW O MPOANEeHUN CPOKa COAEPXKaHUa NOA CTpaxenh UMW AoMallHEero
apecTa, NoCTaHOBMEHWUIA O MPUOCTAHOBMNEHUN N BO30GHOBMNEHNM CNEACTBUSA, O COEANHEHUN U BblAENeHUn
YrOrIoBHOIO [ena, O NPUHATMKU YroNOBHOMO Aena K CBOeMY NMpPOW3BOACTBY, O HanpaBfeHUM YroSfIoBHOIO
Aena B cya M T.M.; NpOTOKOS cyaeGHOro 3aceaHust Mnv BbIMUCKY M3 Hero, cBeaeHns ob yyactum B gerne
3alMTHUKA, MNOTEPneBLUEro; [AOKYMEHTbl, MOoATBepXKAallme HeoOXOAUMOCTb WM OTCYTCTBUE
Heo6XxoaMMOCTM n3BpaHusi Mepbl MPeceYeHns B BUAE 3aKIOYeHUs Mo CTPaxy U JOMallHero apecTa, B
TOM YuMCIie CBeAEHUS O NIMYHOCTM OGBMHSEMOTO.

54. B cooTBeTCTBUM C NYHKTOM 4 YacTu 1 ctatbn 389.12 YIK PP yyactme 3awmuTHUKa B cygeOHOM
3acefaHuum cyga anennsuuoHHON MHCTaHUMM o6sA3aTenbHO B Cryyasx, yka3aHHbIX B Yactu 1 ctatbn 51
YIMK P®. Ecnun npn HasHayeHnn cynebHoro sacegaHns cyabs YCTAaHOBUT OTCYTCTBUE 3asiBNeHNs nuua, B
OTHOLLIEHMW KOTOPOro paccmMaTpuBaeTCcs BONPOC O Mepe npeceyeHuns, 06 oTkase OT 3aLUUTHMKA U CBEAEHWUI
O TOM, YTO 3aLUMTHMK MpUrnaLieH UM CaMMM, ero 3aKOHHbIM NpeacTaBuTeNeM, a Takke APYruMu nuuamm
Mo MOPYYEHMIO MMM C COrfacus Takoro nuua, TO OH Ha3HavaeT 3aluTHUKA W NpuHMMaeT Mepbl Mo
obecneyeHmnio ero y4yactus B cyge.

55. Mo cmbicny nyHkta 4 yactn 1 ctatbn 389.20 n vactn 1 cratbm 389.22 YIMK PO, cya
anennsuMoHHOM MHCTaHLUUK Mo pe3yrnbTaTamM pacCMOTPEHUS xanobbl, NpeAcTaBneHns Ha NOCTaHOBIEHNUS
cyobn 06 m3bpaHum Mepbl npecedeHus B BUAE 3aKMOYEHMs nop CTpaxy MnvM JOMallHero apecta, O
NPOANEHUN CPOKa AENCTBUSA 3TUX Mep NpeceyveHnsi nnbo ob oTkase B 3TOM NpU HANMYUM K TOMY OCHOBaHWM
BMpaBe OTMEHWUTb NMOCTAaHOBMEHUE U NepedaTb MaTtepuansl Ha HOBoe cynebHoe pa3bupartenscTBo B CyA
nepBOM WMHCTaHUWMW, €CNnM OONYLIEHHbIE HapYLUEHUS YrOfIOBHO-MPOLIECCYanbHOrO 3akoHa (Hanpumep,
npaBun MNOACYAHOCTM) He MOryT ObiTb YCTpaHeHbl B Cyde anennsauyMoHHON WHcTaHumu. [NepepaBas
MaTepuansl Ha HoBoe cyaebHoe pa3bupaTenbCcTBO, Cy4 anennsuuoHHON UHCTaHLUKN OOJPKEH pa3peLlmnTb
BOMPOC O Mepe NpeceyveHnsi B OTHOLLEHWM NULA, COAEPXKaLLEerocsa nog CTpaxxen nnv 4OMalHUM apecToM.

56. Mo cmbicny nyHkta 6 yactm 1 ctaten 389.20 m vactm 1 cratem 389.22 YIK PO, cya
anennsiyMoHHON MHCTaHLMM MO pe3ynbTaTam pacCMOTPEHUS xanobbl, NpeAcTaBneHns Ha NoCTaHOBNEHMS
cyaby 06 u3bpaHun Mepbl MpeceyeHns B BuAe 3aKOYeHWs nof CTpaxy MNM AoMallHero apecTa, O
npoafieHnn cpoka AeNCcTBUS 3TUX Mep npeceyeHns Nnbo o6 oTkase B 3TOM NpY HANNYNK K TOMY OCHOBaHWM
BrpaBe M3MEHUTb UM OTMEHWUTb NOCTaHOBMIEHUE U NPUHATL HOBOE pelleHve 6e3 nepegayy maTepuanos
Ha paccMOTpeHVe cyaa NepBOW MHCTaHUMW, eCnn AoNYLIEHHble HapYLUEeHUs YroNOBHO-NPOLECCyanbHOro
3aKoHa MOryT BblTb YCTpaHeHbl B Cyae anennsaumMoHHOM UHCTaHLMN.

MpuHMMasn HOBOE pelleHune, Cya anennsauMoHHOM UHCTaHUUM Bnpase M3bpatb bonee cTporyo Mepy
npeceveHuss, B U3bpaHun KOTopor GbINo OTKasaHoO Cy4oOM MEPBOW MHCTaHLUMK, ecnn 06 3TOM CTaBUTCS
BOMPOC B NpeacTaBfeHnm Npokypopa nmbo xanobe noTepneBLLEro, ero 3akOHHOro NpeacTaBuUTens u (Mnm)
npeacraBuTens.

57. Tpn BblHECEHNM OOBBUHWUTENBHOIO MPWUroBOpa Cydy MNEPBOW WMHCTaAHUUMW B COOTBETCTBMMU C
nyHkTtom 10 yactu 1 ctatbmn 308 YIK P® HagnexuTt ykazaTb Mepy npecedeHuns 4O BCTYMNNEeHUs Npurosopa
B 3aKOHHYIO cuny. JTO pelleHne AOMKHO ObiTb MOTMBMPOBAHO B NPUrOBOpE.

Vcxopa u3 nonoxeHun vactm 4 ctatbn 389.11 YIK PO mepbl npeceyeHns B BUAE AOMALLHENO
apecTa 1 3aKnyeHns noj CTpaxy AeUCTBYIOT 40 BCTYNMEHUS B 3aKOHHYIO CUYy NpuroBopa He3aBucumo
OT TOro, 06)kanoBaH M OH B anennsuMoOHHOM Nopsiake.

58. OTMeHsIA 0GBUHMTENBHBIA MPUIOBOP UNN MHOe cynebGHOoe pelleHve M nepefaBasi YroroBHOE
Oeno Ha HoBoe cygebHoe pas3dbupaTenbCTBO B HUKECTOSALWMA Cyd NGO BO3Bpallas YrorioBHOE Aeso
NPOKYPOpPY, Cyabl anennaunoHHON, a Takke KacCaLuMOHHON MHCTaHLUIW B LLenax OXpaHbl NpaB U 3aKOHHbIX
WHTEPECOB Y4YaCTHMKOB YrOMIOBHOIO CYAONMPOM3BOACTBA M Hagmnexawero nposefeHuss cynebHoro
3acefjaHusa B pa3yMHble CPokM 06si3aHbl NO XogaTancTBy NpPOKypopa Mnu no cobCTBEHHON MHUUMATUBE
PELLNTL BOMPOC O MEPE NMPeceYeHnss B OTHOLLEHMM NMLA, cofepKallerocsi nog ctpaxen. MNpu atom cygbl
anennsiyMoHHOM M KacCaLWOHHOW UHCTaHLUuiA BNpase usbpatb nobyo n3 npegycMoTpeHHbIX cTatben 98
YINK P® mepy npeceyeHusa npu ycnosuu, 4To OHa obecneunt B6ecnpensaTCTBEHHOE OCYLLEeCTBIEeHue
YrornoBHOro Cy4onpou3BOACTBA.



MpyvHMMas pelueHMe O MPUMEHEHMM Mepbl MPeceyYeHus B BUAE 3aKMYEHUs NoA CTpaxy unu
JoMallHero apecTa, cygbl anenfiaiuMOHHOM W KacCauWOHHOW WHCTaHUMA B Pe3OSIioTUBHOM 4acTu
onpegerneHnsi (NMOCTaHOBMEHUS) yKa3biBalOT KOHKPETHBIA pa3yMHbIV CPOK AENCTBMSA Mepbl NpeceyeHns B
npegenax, ycraHoBneHHblx ctatbsamu 109 un 255 YIMK P®. Ecnm Ha MOMEHT nNpUHATMA Cy4ooM
anennsiyMoHHON MHCTaHLMWN PELLEHNS HEe UCTEK paHee YCTaHOBIIEHHbIN (MPOAJIEHHbIV) CPOK COAEPX)aHUS
noA cTpaxewn Unu AoOMallHEro apecTa 1 3TOro Cpoka JOCTaToqHO AN obecrneyeHns Ha3BaHHbIX Lenewn, To
B PE30MOTMBHOW YacTu onpefeneHus (NOCTaHOBMNEHWs!) crneayeT ykasaTb Ha OCTaBfeHue Mepbl
npeceveHus 6e3 nsmeHeHus. B niobom cnydae B onmcaTtenbHO-MOTUBMPOBOYHOW YacTu onpeaeneHunst
(nocTtaHoBNEHNs) AOMKHbI BbITb NPUBEAEHBI MOTVUBbI MPUHATOrO PELLEHNS, a B €ro pe3otoTUBHOM 4YacTu
OOMkHa BbITb yKazaHa faTa OKOHYaHWs CpokKa.

59. MNpuHaTtre cyaben pewerHns 06 n3bpaHnm Mepbl NpecedeHns B BUAE 3aKMOYEeHUs nog CTpaxy,
AOMaLUHero apecta unu 3anora nmbo o NPoAneHMn CpoKa CoAepXaHwusi Mog CTPaKew Unmn goMallHero
apecta He NpenaTCTBYET ero y4acTuio B PacCMOTPEHUM YrOfIOBHOrO dena Mo CywecTBy wnm B cyde
anennsiyMoHHON NMbo KacCcauMOHHOWM MHCTaHLUMM B Cllydae nepecmMoTpa MHOro cyaebHOro peLueHus.

60. PexkomeHgoBaTb cygam cuctemaTMyeckm u3dydatb M obobuiatb npakTuky u3bpaHus mep
npeceyeHss B BUAE 3aKiOYEHUs MOA CTPaxy, OOMalUHEro apecTa, 3anora W MpoAaneHnsi CPOKOB
cofepxaHusl Mo cTpaxewn u AomaluHero apecta. [py HanMuumM kK TOMy OCHOBaHWIA crneyeT HanpaBnsiTe
npeacTaBreHnsl B COOTBETCTBYOLIME OpraHu3aumu nubo AOMKHOCTHLIM NuaM Afs NPUHATMS Mep no
YCTPaHEHMI0 BbISIBNIEHHbIX HE4OCTATKOB.

61. BcBasn c NMPUHATUEM HACTOALLEro NoCTaHOBIIEHNA NMPU3HATb yTpaTUBLLMU CUNY:

noctaHosneHue NneHyma BepxosHoro Cyaa Poccuiickon ®egepauun ot 29 oktabpsa 2009 roga N
22 "O npakTuke NpUMEHEHUsI CyAaMn Mep MNpecedeHust B BuAe 3aKMYeHWs nog cTpaxy, 3anora u
AoMaluHero apecta” (C U3MEeHEeHMSIMU, BHECEHHbIMM NocTaHoBneHuamu MNMnedyma ot 10 nioHsa 2010 roga
N 15, ot 23 gekabpsa 2010 roga N 31, o1 9 dpeBpansa 2012 roga N 3, ot 14 nionsa 2012 roga N 11);

noctaHoBneHue NneHyma BepxosHoro Cyaa Poccuiickonn ®egepaumm ot 10 utoHs 2010 roga N 15
"O BHeceHUn JonornHeHns B noctaHosneHne MNneHyma BepxosHoro Cyaa Poccuickon ®egepaunm ot 29
okTabps 2009 roga N 22 "O npakTuke NpUMEHEHUs cydamn mep npeceyvyeHuns B BUAE 3aKmyeHus nog
CTpaxy, 3anora u gomMalluHero apecrta”;

nyHkT 13 noctaHoBnexus NneHyma BepxosHoro Cyaa Poccuinckon ®epepauun ot 23 gekabps 2010
roga N 31 "O6 mM3MeHeHuM M JOMONHEHUU HEKOTOPbIX MocTaHoBreHun lneHyma BepxoBHoro Cypa
Poccuiickon ®epepaumm no yronoBHbiM gernam" (C M3MEHEHUSIMM, BHECEHHbIMU MOCTAHOBIIEHUEM
MneHyma ot 9 nions 2013 roga N 24);

nyHkT 16 noctaHosneHus MNneHyma BepxosHoro Cyaa Poccuiickon ®egepaumm ot 9 chespans 2012
roga N 3 "O BHeceHUN n3MeHeHUI B HeKoTopble nocTaHoBneHus MNneHyma BepxosHoro Cyaa Poccuiickon
denepauymmn”;

NyHKT 41 noctaHoBneHus NneHyma BepxoBHoro Cyaa Poccunckon ®egepauun ot 14 mioHa 2012
roga N 11 "O npakTuke paccMOTpeHus Cydamu BOMPOCOB, CBA3aHHbIX C Bblgayen nuu Ans yroroBHOrO
npecrnefoBaHnst UM UCMOMHEHUS NPUroBoOpa, a Takke nepegadyen nuu Ans otbbiBaHNSA HakasaHus'".

Mpencepatens BepxosHoro Cyaa
Poccunckon denepaunn
B.M.JIEBELEB

CekpeTtapsb neHyma,
cyabs BepxosHoro Cyga
Poccuiickon depepaumm

B.B.MOMOTOB



