NMEHYM BEPXOBHOIO CYQA POCCUNUCKOWN ®EAEPALIUN

MOCTAHOBJIEHUE
oT 30 nroHa 2015r. N 29

O NPAKTUKE
NMPUMEHEHUA CYOAMU 3AKOHOOATENBLCTBA, OBECNEYUBAIOLLEIO NPABO
HA 3ALLUTY B YITONNIOBHOM CyYAONPOU3BOLOCTBE

MpaBo Ha 3alWnTy Kaxaoro, KTO TMOABEPrcs YrorioBHOMY MpecriefoBaHuilo, npu3HaeTcs U
rapaHTupyeTcsa KoHctuTtyumen Poccuickon ®enepaumm (ctaten 17, 45, 46, 48, 123), obwenpuaHaHHbIMU
npuHUMNaMn M HOpMaMu MEeXOYHapO4HOro npaBa M MeXayHapoaHbIMW Jorosopamu  Poccuinckon
denepaumm B Ka4ecTBe OAHOMO U3 OCHOBHbIX NMPaB YerioBeka U rpaxgaHunHa.

Mopsimok  peanu3auMu  OaHHOrO  KOHCTUTYLMOHHOrO  npaBa  onpegensietcsl  YronoBHO-
npoleccyanbHblM kogekcoMm Poccuiickon depepauuu, MNpyv MPUMEHEHUU HOPM KOTOPOrO OOSXKHbI
yuuTbiBaTbCa npasoBble no3uuun KoHctutyumoHHoro Cypa Poccunckon degepaumm n npaktmka
EBponetickoro Cyga no npasam 4enoseka.

O6ecneyeHvie NpaBa Ha 3alUTy ABNSETCS 0693aHHOCTLIO rocyAapcTBa U HEO6X0AUMbIM YCIOBUEM
crnpaBeasivBoro npaesocyaus.

B uensx egqMHo0Gpa3HOro paspelleHnsi Cygamu BONpoCOB, BO3HMKAKOLWMX B NPAKTUKE NPUMEHEHUS
3aKkoHodaTenbCcTBa, obecrneymBatoLLero NpaBoO Ha 3aliWUTy B YrofloBHOM cygonpou3BoacTtee, neHym
BepxoBHoro Cyna Poccuiickon depepaummn, pykoBoacTByschb ctatben 126 KoHctutyumm Poccumnckom
depepaumm, ctatbsiMn 2 n 5 degepanbHOro KOHCTUTYLMOHHOIO 3akoHa oT 5 doeBpana 2014 roga N 3-OK3
"O BepxosHom Cyae Poccuiickon denepaumn”, NOCTaHOBISET AaTb cnefyowme pasbaCHEHUS:

1. O6paTUTb BHUMaHUE Cyg0B Ha TO, YTO MO CMbICy CTaTbM 16 YronoBHO-NPOLIECCYanbHOro Kogekca
Poccuinickon depepauun (nanee - YIMNK P®) obecneyeHne npaBa Ha 3aluTy SABMASETCS OOHUM U3
MPUHLIMINOB YrofIOBHOIO CYZ10NPOU3BOACTBA, AENCTBYHOLLMX BO BCEX ero ctaausix. B cuny atoro npaBom Ha
3awmTy 0bnagatoT: Lo, B OTHOLLEHUN KOTOPOIO OCYLLIECTBIISOTCA 3aTparnearoLue ero npasa u ceoboabl
npoueccyanbHble OEACTBMS MO NPOBEPKE COODLLEHNS O MPECTYNNeHMn B nopsigke, NpegyCMOTPEHHOM
ctatben 144 YTK P®; nogo3peBaembli; 06BUHSAEMbIN; NOACYAUMbIN; OCY>XOEHHbIN; onpaBAaHHbIN; Nuuo,
B OTHOLUEHWM KOTOPOro BEOETCS WM BENoCb MPOM3BOACTBO O MPUMEHEHUW MPUHYAUTENbHBLIX Mep
MEOMLMHCKOrO XapakTepa; HEeCOBEPLUEHHOMNETHWUIA, K KOTOPOMY MPWMEHEeHa NpuHyauTenbHas Mepa
BOCMUTATENbHOIO BO3OEWCTBUSA; NULIO, B OTHOLLEHMW KOTOPOro YrofloBHOE Aeno (ganee - Aeno) unu
YronoBHOE NpecnefoBaHne npekpalweHo; Lo, B OTHOLLIEHUM KOTOPOro MOCTYMNWI 3anpoc UIN NPUHSATO
peLLeHNe O Bblgaye; a Takke noboe MHoe nuuo, npaea 1 cBo60AbI KOTOPOro CyLLECTBEHHO 3aTparMBatoTCs
unn Moryt OblTb CYLLECTBEHHO 3aTPOHYTbl [OEWCTBUSIMM W  MepamMu, CBUAETENbCTBYHOLWMMU O
HanpaBfieHHON MNPOTUB HEro OOBUMHUTENbHOW OEATENbHOCTW, He3aBUCUMMO OT  hopManbHOro
npoLeccyanbHOro ctatyca Takoro nvua (ganee - 06BMHAEMbIN).

2. Cygam Heobxoaumo umeTb B BMAY, YTO NpaBo OOBUHAEMOro Ha 3aluTy BKIHOYaeT B cebs He
TOMbKO MPaBO NOMb30BATHCA MOMOLLLIO 3aLUMTHUKA, HO M NPaBO 3aLLMLLATLCS JIMYHO U (UMK) C MOMOLLIO
3aKOHHOTO MpeACTaBUTENS BCEMU He 3anpeLleHHbIMU 3aKOHOM crnocobamu 1 cpecTBamMm (4acTb 2 cTaTby
16, nyHKT 11 yactu 4 ctatbn 46, nyHKT 21 yactun 4 ctatbu 47 YTK P®), B Tom umcne gaBatb 06bACHEHUS
M MokasaHus No MoBody MMEILIErocd B OTHOLUEHUM €ero nogo3peHust Nubo oTkasaTbCa OT Aauu
0OBbACHEHUIA 1 MOKa3aHW; BO3paxaTb NPOTUB 0OBUHEHMS, AaBaTb NOKa3aHWs Mo NpeabsBNEHHOMY eMy
06BUHEHUIO NGO OTKa3aTbCA OT Aa4un NOKa3aHW; MPeACTaBNATb AoKa3aTeNnbCTBa; 3aABNATL XoAaTancTa
M OTBOAbI; AaBaTb OOBACHEHWS M NOKa3aHUs Ha POOHOM Si3blKe WNU A3blke, KOTOPbIM OH BMageeT, u
nonb3oBaTbCs MOMOLLLI NepeBoAuvMKa GecrnnartHo, B Criydasix, korga OOBMHSIEMbIA He BrajeeT wunu
He[oCTaTOYHO BrnageeT A3bIKOM, Ha KOTOPOM BEAETCs Cy40NpOou3BOACTBO; y4acTBOBaTh B Xoae cyaebHoro
pa3bupaTenbCcTBa B UCCNEAOBaHUN 40Ka3aTENbCTB M CyaebHbIX NPEHUSIX; NPOU3HOCUTL MNOCNeaHEee CMOoBo;
NPUHOCUTB Xanobbl Ha AecTBUs, 6e30eCTBINE U PELLEHNS OPraHOB, OCYLLECTBISOLLMX NPOU3BOACTBO N0
[erny; 3HaKOMUTbCSl B YCTaHOBMEHHOM 3aKOHOM Mopsiake ¢ MaTtepuanamu gena. lNpoueccyanbHble npaea
0BBMHAEMOrO HE MOTyT ObITb OFPaHUYEHbI B CBSA3M C y4acTUEM B Aere ero 3aliMTHUKA U (Mnn) 3aKOHHOTO
npeacTaBuUTENS.

3. VMcxoosa m3 B3aMMOCBA3aHHbIX noroxeHun 4Yactm 1 ctatbk 11 n yactn 2 ctatbm 16 YIK PO
0083aHHOCTb pa3bACHUTbL OOBUHSAEMOMY €ro npaBa U 00siI3aHHOCTU, a Takke obecneynTb BO3MOXHOCTb
peanu3aumm 3TUX NpaB BO3faraeTcsi Ha N, OCYLLECTBAIOLMX NPOBEPKY COOBLLEHMS O NPECTYMNEHUN B
nopsiake, npegycMoTpeHHom ctaTtber 144 YIK PO, n npegsaputensHoe paccriefoBaHve no Aeny: Ha
[O3HaBaTens, opraH [OO03HaHWS, HayalnbHWKA opraHa WNM nogpasderneHust Oo3HaHus, criegoBaTterns,



pykoBoauTend cneacTtBeHHOro opraHa, npokypopa, a B Xxoae Cyﬂ,GGHOFO npon3BoAcCTBa - Ha cya.

MpeaycMoOTpeHHble HOpMaMu  YrofloBHO-MpOLIeCCyanbHOro 3akoHa npaBa AOSKHbl - OblTb
pa3bsCHeHbl B 00beme, onpegensieMoM MnpoleccyanbHbiM CTaTyCcoM fuvua, B OTHOLUEHWM KOTOPOro
BeOeTCs MPOM3BOACTBO MO Aerny, C y4eTOM CTaauin u ocobeHHOCTelN pa3nmMyHbIX )OpM CyA0NPON3BOACTBA.
B yacTHOCTM, nNpu paccMmoTpeHuuM pAena Mo CyWwecTBY CYAOM MepBOM WHCTaHUMM  pPa3bsACHEHUIo
06BMHsIEMOMY MoAnexaT He TONbKOo NpaBa, ykasaHHble B YacTu 4 ctatbu 47 YK P®, Ho n gpyrue ero
npasa B cyaebHom pa3bupaTenbCcTBe, B TOM YMCne NpaBo Xo4aTancTBoBaTth 00 y4acTumM B MPEHUAX CTOPOH
Hapagy C 3alWUTHUKOM (YacTb 2 ctaTtbu 292 YTK P®), a npn oTCyTCTBMM 3aliMTHUKA - y4acTBOBATb B
NpeHusix cTopoH (Yactb 1 ctatbu 292 YTIK P®), npaBo Ha nocnegHee crnoso (ctatbd 293 YK P®).

4. lMpaBo 0OBMHAEMOro MMYHO OCYLLECTBMATH CBOW 3alUMTy, peanusyemMoe MOCPEeACTBOM €ro
yyactma B cygnebHom pasbupatenbcTtBe, obecneuvBaetcs cygoM. B oTHoweHun 06BUMHSAEMBIX,
cogepxalumxcsa nog ctpaxen nmbo oTObIBaOWMX HakasaHue B BuAe nuwieHus ceobopbl, cyn nepsBoW
WHCTaHLMN NpUHMMaeT Mepbl Mo obecneyvyeHuio Mx yvactus B cynebHOM 3acefaHny HenocpeacTBEHHO
nmnbo B criyyasix, NPefyCMOTPeHHbIX vacTtblo 6.1 ctatbm 241 n vactbto 2 ctatbn 399 YIMK PO, nytem
NCMONb30BaHWUSA CUCTEM BMOEOKOH(EpeHU-CBA3N. Bonpoc o dopMe yyactus TakMx nul B cyaebHbIX
3acefaHusX CygoB BbILLECTOALLNX MHCTaHLUIA peLllaeTcs CyaoM, paccMaTpuBaloLLmMM Aeno (4acTb 2 ctaTby
389.12, yacTb 2 ctaTtbun 401.13 YK PO®).

5. Cygam cnefyeT NnpoBepsiThb, U3BELLEH N 0OBUHAEMBIN O AaTe, BpEMEHM U MecTe 3aceaHuns cyaa
nepeon, anennaAumMoHHON WM KacCauMOHHOW MHCTaHUMM B CPOKW, YCTAHOBMEHHbIE COOTBETCTBEHHO
yacTbto 4 ctatbn 231, yacTbto 2 ctatbn 389.11, yactbto 2 ctatbn 401.12 YTIK PO. Npu HecobnogeHun
YKa3aHHbIX CPOKOB Cy[ BbISICHAET y OOBUHAEMOro, UMeN fn OH AOCTaTOMHOE BPEMS A11s1 MOLArOTOBKM K
3awuTe. Ecnu cya npmusHaeT, YTo 3TOro BpeMeHMU Bbino SIBHO HE4OCTATOYHO, @ TakkKe B MHbIX Criy4asx no
npocbbe 0bBUHAEMOrO, B Lensax obecneveHms TpebosaHuii Yyactn 3 ctaton 47 YIK PO cyn obbasngaer
nepepbiB B cyaebHom 3acegaHum Nubo oTknaabiBaeT ero Ha onpeaeneHHbIN CPoK.

6. Ecnv nocne BblHECEHMS MpPUroBopa WM MHOrO cyaebHOro peleHns o6BUHSIEMbIA U (Mnn) ero
3alMTHUK XO4aTaUCTBYOT O AOMNOMHUTENbHOM O3HAKOMISIEHUM C MaTepuanamy gena gns CocTaBrneHus
anennsuMoHHOWN >anobbl, cyay, B NPOU3BOACTBE KOTOPOro HaxXoAWUTCs Aeno, HAOEXUT YTOYHUTb, Kakue
UMEHHO MaTepuanbl Aena um Heobxoaumbl. [pu paspelleHMM Takoro xodaTtawcTBa Cy[ BbISICHSIET,
3HaKOMUITUCh NN OOBUHAEMBIN U (UNTN) €ro 3aLUTHMK MO OKOHYaHWM NpeaBapuUTENibHOrO paccrenoBaHms
CO BCEMU MaTepuanamm gena v He Obiny NI OHWM OrpaHMY€eHbl B NPaBe BbIMUCLIBATL NOObIE CBEAEHUS U B
nwobom obbeme, 3a CBOW CYET CHVMMaTb KOMWMU C MartepuanoB dena, a Takke 3HAaKOMUITUCb N OHU C
NpoTOKONoOM cyaebHoro 3aceganus. B cnyyae yooBneTBopeHus xodaTtanctea cyq onpefenseTr Cpok Ans
OOMOSTHUTENBHOTO 03HAKOMJIEHUS C YYETOM YCTaHOBIIEHHbLIX OOCTOSATENLCTB.

7. B cnny TpeboBanuin yactu 2 ctatbn 123 KoHctutyumm Poccuinckon ®egepaumm n yactu 1 ctatbm
247 YTIK P® pasbupatenbCTBo gena B Cyae NepBon MHCTaHL MM NPOBOAUTCS Mpu 006A3aTenbHOM y4acTum
obBuHsiemoro. PaccmoTpeHue pena B OTCYTCTBME OOBMHSIEMOro [OMyckaeTcs fWWb B Criyyasx,
npeaycMOTPEeHHbIX oeaepanbHbIM 3aKOHOM.

Mcxoaa m3 nonoxenHun dvactem 1 u 4 ctatbm 247 YIK P® xopatanctBo o0OBMHAEMOro, He
YKITOHSAOLErocs OT SIBKM B Cyd, O pacCMOTPEHUM Jena B ero oTcyTcTBME MOXET ObiTb YAOBNETBOPEHO
CYZAOM TOMbKO MO Aernam O NPecTynneHnax HeOOmMbLLOW U CPeAHEN TSHKECTW.

Ecnn o0BUHAEMBIN, 3asBnsia Xod4aTauCTBO O 3a0YHOM PacCMOTPEHMM [erna, CCbinaeTcsl Ha
0obCcTOATENBCTBA, KOTOPbIE NPENATCTBYIOT €ro yyactuio B cyaebHom pasbupartenscree, TO Cyn Bnpase
Np13HaTb aHHOE XO4AaTaNCTBO BbIHYXXAEHHbBIM, OTKa3aTb B €ro y4OBNETBOPEHUM N Ha3HauuTb cygebHoe
3acefaHne C ydactmem 0O6BuMHSemMoro nubo, NpuM HanmMuMm K TOMY OCHOBAHWA, MNPUMOCTAHOBUTH
Npon3BOACTBO MO Aeny.

8. B coOTBETCTBUM C NONOXEHUAMM YacTn 2 ctaTbu 243, ctatbh 257 YTIK PO n Hopmamm rnaebl 36
YTK P® B ux B3anMocCBA3W nNpegcenaTenbCTBYOLWMIA B NOATOTOBUTENBHOW YacTy cygebHoro 3acegaHus
pasbsACHSET BCEM y4acTHMKaM cyaeOHOro pasbupatenbCTBa He TOMbKO WX MpaBa, HO U 06A3aHHOCTMH,
3HAKOMUT C pernameHTom cygebHoro 3acefganus. Mpu aToM nognexar pa3bACHEHUI0 TAKKe MONOXEHNS
ctatbn 258 YK PO, npegycmaTpuvBaloLllen Mepbl BO3AEWCTBMA 3a HapylleHue nopsaka B cyaebHom
3acefaHnn, HeEMoa4YMHEHME pacnopsKeHUsaM NpeacenaTenbCTBYHOLWEro nunm cygebHoro npuctasa, B TOM
yucne BO3MOXHOCTb YAarneHus u3 3ana 3acefaHusi Mo peLleHnio npeacenaternbCTBYOLWEro (konnermm
cydew) n nocrencTsns Takoro yaaneHus.

Ecnu HapyuwleHne nopdaaka B Cyﬂ,SGHOM 3acegaHun, Henoag4dYMHeHune  pacrnopAXeHUAaAm
npeacenartenbCTByOLWEro unn cy,u,e6Horo npuctaea Aonyckaet OOBUHSAEMbIA, TO B 3aBUCUMOCTU OT



XapakTepa HapylleHuiA OH MpegynpexgaeTcs npeacenaTenbCTBYOWMM O HegonyCTUMOCTM Takoro
nosefeHNs NGO No MOTUBMPOBAHHOMY PeLLEHUIO NpeaceaaTenbCTBYOLLEro (Konnernu cyaen) yaanseTcs
U3 3ana 3aceflaHVsl Ha onpedeneHHbI nepvod (HanpuMmep, Ha Mepuop Oonpoca MoTeprnesBLlero WUnu
cBuaeTens; 0 OKOHYaHUs cyaeGHOro crneacTBus UMy 3aBepLLEHUSI NMPEHUIA CTOPOH).

CnenyeT yunTbiBaTb, YTO 3aKOH HE NpedycMaTprBaeT 0683aHHOCTL cyaa yBeaoMnsATe 06BMHAEMOro
no BO3BpaLLEeHUM B 3an cyaebHOro 3acefiaHnsi O CogepXXaHum NpoBeeHHbIX B €ro OTCYTCTBUE CYAeBHbIX
OefCTBUI 1 UcCnegoBaHHbIX AokasatenbeTs. Mpu Hanuumm npocb6bl 0GBUMHAEMOrO O MOoyYeHUn Takom
MHbopMaLMu cya NpefocTaBnseT emy Bpems Ans oGpalleHnst 3a MOMOLLbI0 K CBOEMY afBOKaTy.

9. Ecnu npu paccmoTpeHun aena B OTCYTCTBME OOBUMHAEMOro B COOTBETCTBMU C YacTblo 4 CTaTby
247 YTIK P® 3aWmMTHUK He npurnawleH camvmM 06BUHAEMbIM, €ro 3aKOHHbIM NPeacTaBUTENEM UNU ApYrum
AMLOM MO NopyyYeHuto 06BMHSIEMOro, TO cya B Liensx obecneyeHuss coCcTaA3aTenbHOCT U paBHOMNpaBus
CTOPOH 1 nNpaBa 06BUHAEMOrO Ha 3aLluUTy MPUHUMAET Mepbl K Ha3Ha4YeHMIO 3alUMTHMKA. Takue xe Mepbl
cyay HeobXoaAMMO NPUHSTL U B Criyyae, Korga ooBMHAEMbI yaaneH us 3ana cygebHoro 3aceaaqus, a geno
CnyLaeTcs B OTCYTCTBUE 3aLLUUTHUKA.

10. Cynam Heob6xoaMMo MMEeTb B BUAY, YTO NpedycMoTpeHHoe YacTblo 1 ctatbum 50 YIK P® npaso
Ha npurnalleHne 3alnTHUKa He o3Ha4YaeT NpaBo 06BUHSIEMOro BblIOMpaTh B Ka4ecTBe 3alMTHUKa Ntoboe
NNLLO MO CBOEMY YCMOTPEHUIO 1 He npearnornaraeT BO3MOXHOCTb y4acTusl B Aerne noboro nvua B kayecTee
3awWmTHUKa. Mo cmbicny nonoxeHun vactn 2 ctatbn 49 YIK PO, 3awmty 06BMHSEMOro B JOCYLeOHOM
Npon3BOACTBE BrpaBe OCYLLECTBNATb TONbKO afBoKarT.

Kpome Toro, npu Hanuuum noboro n3 obcTonaTenbCTB, YkadaHHbx B ctatbe 72 YK P®, yyactue
3alUMTHUKA UCKIOYaEeTCH BO BCEX CTaAuUsX YrOMOBHOIO Cyg0onpou3BoacTaa.

Ecnun mMexny nHTepecamu O6BVIH$|eMbIX, 3alNTy KOTOPbIX OCyLleCTBNAeT OAUH afBOKaT, BbIABATCA
npoTuBopeyns (NpusHaHue o6BMHEHNS OAHUM U OcnapuBaHue ApYrM No OOHUM U TEM e anu3odam Aena;
n3obnuyeHme ogHMM 0b6BMHAEMBIM APYroro 1 T.M.), TO TaKon agBoKaT NOANEXUT oTBoay (NyHKT 3 yactn 1
ctatbn 72 YK P®, nognyHkT 2 nyHkTa 4 ctatbn 6 ®egepanbHoro 3akoHa ot 31 masa 2002 roga N 63-03
"O6 apBokaTCKoWn AesaTenbHOCTN 1 agBokaType B Poccuickon ®egepauun”, nyHkT 1 ctatem 13 "Kogekca
npodeccrmoHanbHOM 3TUKM agBokaTa” (MpuHAT Bcepoccuncknum cbesgom apBokatoB 31 siHBapst 2003
roga).

Mcxoas s B3anmocBsa3aHHbIX NofoxeHu Yactn 1 ctaten 72 YK P® ycTtaHoBneHHoe B nyHkTe 3
OaHHO HOPMbl OrpaHNYeHNE OTHOCUTCS K CIyYasMm, Koraa 3aluTHUK B paMKax faHHOMo Uiy BbIAENEHHOro
N3 HEro Aena okasblBaeT UM paHee okasbiBan B xode AocyaebHoro npomssoacTea Nubo B npeablayLmnx
cTagmax cynebHoro npomsBoacTBa M CyAeOHbIX 3acefaHusX HPUAMYECKYD NMOMOLLb nuy, UHTepechl
KOTOpPOro npoTMBOpeYaT MHTepecaM 3alluiiaemMoro UM obBuHsSieMoro. OpHako 3TO He WCKIH4aeT
BO3MOXHOCTb OTBOAA 3alUMTHMKA M B WHbIX Cnyyasix BbISIBMEHUS MOAOOHbLIX MPOTMBOPEYMIA, He
MO3BONSALLMX EMY y4acTBOBaTb B JAHHOM Aene.

11. MNpwn paspelleHnn xogaTanctea 06GBUHSAEMOrO, 3asiBlIEHHOro B COOTBETCTBUM C YaCTblO 2 CTaTby
49 YTIK P® o gonycke ogHOro u3 6amnskux pogcTBEHHUKOB UMM MHOTO NMLUA B Ka4eCcTBe 3allMTHKKa, Cyay
criegyeT He TOMbKO MPOBEPSTb OTCYTCTBME OOCTOATENbLCTB, yKa3aHHbIX B cTatbe 72 YIK P®, HO n
yunTbiBaTb XapakTep, OCOOEHHOCTM OOBUHEHUS, a TaKkKe CorfacMe U BO3MOXHOCTb AaHHOMO nmua
OCYLLIECTBNATb B YCTAHOBIEHHOM 3aKOHOM MOPSiAKE 3alMTy MpaB U MHTEPECOB OOBMHAEMOrO 1 OKa3biBaTb
emMy puanyeckyto NoMoLLb Npy NPOM3BOACTBE MO Aeny.

B cnyyae oTkasa B YOOBNETBOPEHUM TaKOro Xo4aTalWCTBa pelleHne cyga [AOIMKHO ObliTb
MOTMBMPOBAHHBIM.

12. B cuny yactm 1 ctaten 50 YIK P® 3alMTHUK WU HECKONbKO 3aLUTHMKOB MOTYT ObiTb
npuvrnaLleHbl ANg y4actus B Aere kak caMmnm 06BUHSAEMbIM, TaK 1 €ro 3akOHHbIM NpeAcTaBuUTeNneMm, a TaKkke
OPYrMY LiaMm1 Mo NOPYYEHUIO UIK C cornacust 06BMHAEMOTrO.

Ecnv 06BrnHAEMbIM 3asiBNEHO Xo4aTancTBo 06 OTNOXeHUN cyaebHOoro 3aacefaHust Ang npurnatleHms
N30paHHOIo UM 3aLLMUTHUKA, TO OOBMHAEMOMY CIEQYET Pa3bACHUTb, YTO B CUITY MONOXEHWI YacTh 3 cTaTbu
50 YTK P® npu HesiBke NpurnalleHHoro UM 3allUTHUKA B TedeHne 5 cyTok nmbo B TedeHne uHoro Gonee
ONMTENbHOro, HO Pa3yMHOrO CpoKa CO OHsS 3asiBNIEHVMS1 TAKOro XOAaTawmcTBa Cyq BNpaBe MNpensioXutb
00BMHAEMOMY NPUrMacuTb OPYroro 3aliMTHMKA, a B Criydae 0TKasa - NPUHATE Mepbl MO €ro HasHa4YeHuHo.

B TOoM e nopaake cya npu oreBoade €OMHCTBEHHOro ajBoKaTa, OCyLlecTBIAwero 3awunty
00OBUHSAEMOTO, NPUHNMAaET MepbIl K obecneyeHnto y4vyactua B Cyﬂ,BGHOM 3aceaHunn opyroro agBokKarta.



Korpa 3awnTty 00OBUHSAEMOrO OCYyLLEeCTBNMAKT HECKOJ1bKO npurnalleHHbIX UM ajBOKaToOB, HEABKaA KOro-
nnbo 13 HUX npu Hagnexawem yseaoMmneHnn o aate, BpeMeHn n mecrte Cy,D,e6HOI'O pas6|/|paTeanTBa He
npenaTcTByeT ero nposeeHno nNpn y4actnn XoT4 Obl OQHOrO N3 aBOKATOB.

13. CornacHo yactu 1 ctatbn 51 YINK P® yyactue salimMTHMKa B YrorloBHOM CyAONPOU3BOACTBE
0643aTenbLHO, ecnv 06BNHAEMBIN HE OTKa3arncs OT Hero B Nopsiake, yCTaHOBEHHOM cTtaTbew 52 YTK PO.
Mpn aToM yyacTve B cyaebGHOM 3acegaHun oOBUHUTENS (rOCy4apCTBEHHOrO OOBMHUTENS) HE ABNSETCS
6e3ycrnoBHbIM OCHOBaHMEM AN obecneyeHus y4acTus B HEM 3alLMTHUKA, NOCKONbKY OOBMHSIEMbIN Ha
nobon ctagum npou3BoAcTBa MO Aeny BrpaBe MO COOCTBEHHOW WHMUMATMBE B MUCbMEHHOM BUAae
OTKa3aTbCs OT NOMOLLM 3aLLUTHUKA.

I'IpM pa3pelleHnn Takoro 3asaBrieHna cyay Haanexumt nMeTb B BUAY, YTO HeXelaHune 0OBUHSAEMOrO
Nonb30oBaTbCs MOMOLLIbIO 3aLUTHUKA AOMKHO ObITh BblpaXXeHO ABHO U HeOBYCMbICI1€HHO. B cyne nep|30|7|
MHCTaHUMN OTKa3 OT 3alLUTHUKa MOXET ObITb NPUHAT Npu ycnoBsuu, ecnu y4actme 3alinTHKa B Cyﬂ,e6HOM
3acegaHumn d.)aKTW-IeCKM obecneveHo Cyoom.

3asaBneHve obBuHAEMOro o6 oTkase OT 3alUMTHMKa BBMOY OTCYTCTBUSI CPeACTB Ha onnaTy ycnyr
apBokaTa nubo HesABKM B cyaebHoe 3aceaHue NpurnalleHHoro UM UM HasHa4YeHHoro emy aJBokaTa, a
Takke 00 OTKkasze OT YCNyr KOHKPETHOro agBokaTa He MOXET pacLeHMBaTbCH Kak OTKa3 OT MOMOLLM
3alUUTHUKA, NpeayCcMOTpeHHbIn cTatbern 52 YK PO.

B cnyuae, ecnu cyn NpuHSAN oTkas 06BYHSEMOro OT 3alUWUTHUKA, pelleHne 06 3TOM JOSIKHO ObiTh
MOTUBUPOBAHHbIM.

14. Ucxopsa s nonoxeHun yactm 2 ctatbh 50, nyHkta 1 yactu 1 u yactu 3 ctatbn 51 u ctatbmn 52
YIMNK P® B nx B3aMMOCBA3M Cyq NMPUHUMAET Mepbl MO Ha3HaYeHUo 3allUTHUKa BO BCEX Crny4asx, Korga
obBuHSIeMbIi B cyaebHOM pasbupaTtenscTBe He BOCMONb3OBariCs CBOMM MPaBOM Ha mnpurnaweHve
3alMTHUKA W NPWY 3TOM HEe 3asBMWIT B YCTAHOBNEHHOM nopsiake o6 oTkase OT 3alMTHUKa Nnbo Takon oTkas
He Obin NpuHAT cygom. [pu 3aTom cnegyetr MMeTb B BMAY, YTO 3aKOH He npedycMaTtpuBaeT npaea
00OBUHAEMOrO BbIOMpaTh KOHKPETHOrO afBoKaTa, KOTOPbIA AOMKEH ObiTb HA3HAYeH ANS OCYyLLEeCTBEHUs
€ro 3auuThbl.

15. K nuuam, koTtopble B COOTBETCTBMU C NyHKTOM 3 yactu 1 ctatbu 51 YIK P® B cuny cBoux
U3NYECKMX UMW NCUXUYECKUX HEAOCTATKOB HE MOTYT CaMOCTOSATENbHO OCYLLECTBMSATH CBOE MPaBO Ha
3awWmTy, criegyet OTHOCUTb, B 4YacCTHOCTW, TeX, Yy KOO WMMEETCsl MCUXMYEeCcKoe PacCTPOWCTBO, He
UCKITIoYatoLL,ee BMEHSIEMOCTM, @ TaKKe NnL, CTpagatoLmX CYLLECTBEHHbIM AeEKTOM peyu, Cryxa, 3peHus
Unn apyrum HeayroM, OrpaHNYMBaloLLMM UX CNOCOBHOCTL MONb30BaTbCA NpoLeccyanbHbIMM NpaBamu. B
Lensix cosgaHust HeoOXoaMMbIX YCIOBUIA ANA peanusaumn TakuMy nuuammn npoueccyanbHbIX Npae 1 npu
Hanu4Mm OCHOBaHWI cydy criegyeT obcyxaaTb BONPOC O HEOOXOAMMOCTM NPUBIIEYEHNS K y4acTHiO B Aene
COOTBETCTBYIOLLMX CMNELMannCToB (Bnaelolmx HaBblkamy CypAaornepeBoa, MNPUMEHEHUST CUCTEMBbI
Bpanna n 1.4.).

16. Mo cmbicny nonoxeHun NyHKTOB 8 1 9 yactn 4 ctatbun 47 YK P® B Tex cny4vasix, korga ydactue
obBuHsemoro B cygebHom pasbupatenbcTtBe obecnedvBaeTcs MNyTeM  MCMOMb30BaHWS CUCTEM
BMOEOKOH(EPEHL-CBSA3M, Cyay B LiensiX Hagnexallero obecneyeHmsi npaBa 06BMHSAEMOro MoSb30BaTbCs
MOMOLLIbIO 3aLLUTHMKA HEOBXOAUMO PasbsACHUTL EMY NPaBO OOLLEHUS C 3aLLUTHUKOM B OTCYTCTBUE APYrMX
Y4YaCTHUKOB CyfebHOro 3aceaHns v NpUHSATL Mepbl K 06ecneyeHmnio BO3MOXHOCTU Takoro obLleHus.

17. B crniyyae uaMeHeHusi rocygapCTBEHHbIM OOBUHMTENEM B XOA4E NPEABAPUTENBHOIO CriyLlaHus
unu cygebHoro pasbupartenscrea 06BMHEHMS B Npegernax ero NofiIHOMOYNA, NPeayCMOTPEHHbIX YacTbio 8
ctaTtbun 246 YIK P®, cyq ¢ y4eToM MHEHUS 0GBMHAEMOrO M €ro 3aluTHUKa NPeaoCTaBnsieT UM Bpems,
HeobxoanMoe Ansi NOAroTOBKM K 3aLLMTE OT NoAAEepPKaHHOro rocy4apCTBEHHbIM OOBMHUTENEM OOBUHEHUS.

18. Cygam HagnexuT pearpoBaTb Ha KaXOoe BbIiBIIEHHOE HapyLUeHWe UNu orpaHnyeHue npasa
0o6BMHSAEMOro Ha 3awuty. [py HamMyMnm K TOMY OCHOBaHWM Cyd, B 4acTHOCTW, BNpaBe npu3HaTb
Nnony4YeHHble AokasaTenbcTBa HegonyctuMbiMu (cTatbss 75 YIK P®), Bo3BpatnTb yronosHoe Aerno
NpOKypopy B nopsiake, ycTaHoBneHHoM ctatben 237 YIK PP (yacte 3 crtatbm 389.22, yactb 3 ctaTbu
401.15 YTIK P®), nameHutb unn oTMeHnTb cygebHoe pelleHne (ctatbs 389.17, yactb 1 ctatem 401.15
YIMK P®) n (1) BbIHECTM YacTHOe onpegeneHue (MOCTaHOBIIEHUE), B KOTOPOM 0BpaTuTb BHUMAaHWE
OpraHoB [03HaHWA, NpeaBapuUTENbHOro CrEeACTBMS, COOTBETCTBYIOLLEN afBOKaTCKOW nanaTtbl wniu
HKecTosILWero cyaa Ha dakTbl HapyLLIEeHWU 3aKkoHa, TpebytoLne NpuHATUS Heobxoammblx Mep (Y4acTb 4
ctaTtbu 29 YIK PO).

Cyﬂ, MOXEeT HE NpuU3HaTb NpaBo 0BGBUHSAEMOrO Ha 3alWNTy HapyWweHHbIM B TeX CrlydasX, Korga oTka3s



B YAOBNETBOPEHUN XOpaTaWcTBa MO0 WMHOE OrpaHWdeHMe B peanu3aumm OTAENbHbIX MPaBOMOYUIA
0BGBMHAEMOrO UK €ro 3awuTHMKa 00yCnoBneHbl ABHO HEAOOPOCOBECTHBIM UCMOMBL30BAHNEM UMK 3TUX
npaBoMoYui B yLlepb nHTepecaM Opyrnx y4acTHUKOB NpoLiecca, MOCKONbKy B cury TpeboBaHui Yactu 3
ctatbn 17 KoHctutyummn Poccuiickon depepaumm ocyLecTBreHne npaB U cBobo YenoBeka He LOIMKHO
HapyLaTb npaBa 1 cBoboabl APYrMX L.

19. ObpaTnTb BHMMaHWE CydoB Ha TO, YTO, MO cMbicrny YacTu 2 ctatbn 389.24 YK P®, otmeHa
onpasBaaTenbHOro NpUroBopa No MOTUBaM HapyLUeHWUs npaBa OOBMHSAEMOro Ha 3aluTy He JOMycKaeTcs.
OnpaBaaTenbHbI NPUroBOP MOXET ObiTb M3MEHEH MO YKkazaHHbIM MOTMBaM fWLLb B YaCTW, KacaroLlencs
OCHOBaHUS ornpasgaHus, no xanobe onpaBgaHHOro, €ro 3alluMTHYKA, 3aKOHHOro npeacTaButens u (unwm)
npeacrasutens (4actb 3 ctatbu 389.26 YIK PO).

20. C y4yeTOM B3aMMOCBSI3aHHbIX NonoxeHun ctaten 389.22, 389.23 n vyactn 1 ctatem 389.24 YTIK
P® o TOM, 4TO OOBMHUTENLHLIN NPUroBOP, onpedenexHne, NOCTaHOBINEHNE cyda NepBON NHCTaAHLUM MOTYT
OblTb OTMEHEHbl WUINN U3MEHEHbI B CTOPOHY YXYOLUEHUS MOMOXEHUSI OCYXXOEHHOro He WHaye Kak no
NpeacTaBneHnio npokypopa nmbo xanobe noTepneBLlero, 4YacTHOrO OOBWHMTENS, WX 3aKOHHbLIX
npeacrasutenen n (unu) npeacraBuTener, NpU HOBOM pPACCMOTPEHUM fena B Ccyae nepBor unu
anennsuMoHHON UHCTaHLUM Nnocrie OTMEHLI NMPUroBopa B CBSI3W C HapyLUeHWeM npaBa 06BUHSEMOro Ha
3alWunTy, a Takke Mo UHbIM OCHOBaHUSIM, He CBA3aHHbIM C HEOOXOAUMOCTBIO YXYALUEHUS MOIOXEHUS
06BMHSIEMOrO, He JonyckaeTcsl MNMPUMEHEHWe 3akoHa O Gonee TSXKKOM NPECTYNNeHUN, HasHadeHue
obBuHAEMOMY Boree CTpPOoro HakaszaHusa unm noboe MHoe yCUneHne ero yrorioBHOM OTBETCTBEHHOCTH.

21. B cBSI3U C NPUHATMEM HACTOSLLEro NOCTaHOBIEHNS:

npu3HaTb He OeWCTBYIOLWMM Ha TeppuTtopumn Poccuickon ®egepaumm noctaHoBneHue lneHyma
BepxosHoro Cyga CCCP ot 16 uoHa 1978 roga N 5 "O npaktuke npuMeHeHus cydamy 3aKOHOB,
obecneumnBaloLnx 06BUHIEMOMY NPaBO Ha 3awuTy";

UCKIOUNTb NYyHKT 3 u3 noctaHoBnenusa MNnenyma BepxosHoro Cyaa Poccurckon ®egepauum ot 5
mapTa 2004 roga N 1 "O npumeHeHun cygamm HOpM YronoBHO-NpoLeccyanbHOro kogekca Poccunckom
depepaummn” (C U3SMEHEHNsIMU, BHECEHHBIMU MOCTaHOBNEHUsIMK [neHyma oT 5 gekabpsa 2006 r. N 60, ot
11 anBaps 2007 r. N 1, ot 9 gekabpsa 2008 r. N 26, ot 23 gekabpsa 2008 r. N 28, ot 23 gekabpsi 2010 r. N
31 n ot 9 cespansa 2012 r. N 3).

Mpeacepatens BepxosHoro Cyaa
Poccuiickon depepaumm
B.M.JIEBELEB

CekpeTtapb neHyma,
cyobs BepxosHoro Cyga
Poccuiickon depepanmm

B.B.MOMOTOB



