KOHCTUTYLMOHHbIN CYl POCCUANCKOWU ®EOQEPALINA

ONPEAENEHUE
oT 14 ronda 1998 r. N 86-O

no AEny O NPOBEPKE
KOHCTUTYLMOHHOCTU OTAENbHbIX NOJIOXXEHUA
®EQEPAJIbHOIO 3AKOHA "OB ONEPATUBHO - PO3bICKHON
DEATENBbHOCTU" NO XAJOBE NPAXOAHKU WU.r. HEPHOBOM

Konctutynmonnsiii Cyn Poccuiickoit ®@enepauun B coctaBe Ilpencenarens M.B. barnas, cyneit
H.T. BenepnukoBa, H.B. Butpyka, I'.A. TI'agxuesa, JI.M. XKapxosoii, B.Jl. 3oppkuna, A.JI. Kononosna,
B.O. Jlyuuna, T.I'. MopmakoBoii, B.11. Oneitnuka, H.B. Cene3neBa, O.. Tuynosa, B.I'. Ctpeko3osa,
0O.C. Xoxpsixosoii, B.I'. fIpocnasuesa,

¢ yuactueM rpaxaanku M.I'. YepHoBoii, oOpaTusiueiics ¢ xanoboii B Koncruryunonssii Cyn
Poccuiickoit @enepanuu, u ee npeacrasureneil - aapokaroB M.IO. borBunkuna u b.A. Ky3nenosa, a
Tarke npexacrasurens ['ocymapcrBenHon /Iymsl - xanaupara ropuaudeckux Hayk C.C. bocxonosa u
npeacrasutens Cosera Oeaepannn - kauauaara ropuandeckux Hayk HO.B. Kopenesckoro,

PYKOBOACTBYsACH cTaTheil 125 (uacth 4) Koncrtutyuuu Poccuiickoit denepanuu, MyHKTOM 3 4acTu
MepBOH, YaCTSIMU BTOPOM M TPEThEel cTaThu 3, 4acThiO mepBoi cTaThu 21, cratbsimu 36, 74, 96, 97, 99 u
86 denepanbHOro KOHCTUTYLMOHHOTO 3aKkoHa "O Konctutyunonnom Cyzne Poccuiickoit @enepannn”,

paccMoTpell B OTKPBITOM 3aC€AaHUHU JIEN0 O MPOBEPKE KOHCTUTYLIMOHHOCTH OT/AEIbHBIX MOJI0KEHUIN
®enepanbHOro 3akoHa "O6 onepaTuBHO - PO3bICKHOM 1€ TENTBHOCTH .

[ToBOIOM K PacCMOTPEHUIO JieNa SBIJIACh WHIANBUyalIbHAS *ano0a rpaxaanku M.I'. UepHoBoit Ha
HapylLIEHUE €€ KOHCTUTYLMOHHBIX IIpaB IOJOKEHUSAMM Ha3zBaHHOro (denepanbHOro 3akoHa, KOTOPLIE
ObLIH IMPUMCHCHBI B KOHKPETHOM JI€JIC 3asABUTCIIbHUIIBI.

OcHOBaHMEM K PAacCMOTPEHUIO Jieja SBUJIACh OOHAPYKMBILASICS HEOINPENeNeHHOCTh B BOMPOCE O
TOM, co0TBETCTBYIOT 1 KoHcTuTynun Poccuiickon @enepanuu ocriapuBaeMsle 3asiBUTEIIbHULIEH HOPMBI.

3aciymaB coolieHue cyapu - goknaaunka A.Jl. KoHoHOBa, 00bsACHEHUS NpeICTaBUTEIeH CTOPOH,
3aKJIIOYEHUS DKCIEPTOB - JTOKTOpa ropuandeckux Hayk A.M. JlapuHa u kaHauaaTa IOpUINYECKUX HAyK
M.51. Po3eHTans, BBICTYIUIEHUE ClIENMAINCTA - JOKTOpa ropuanueckux Hayk A.FO. Illymunosa, a Taxxke
BBICTYIUICHHs TNpUIJIAIIEHHBIX B 3aceaanue: oT BepxoBHoro Cyma Poccuiickoit @epepannu - B.IL
Bepuna, or I'enepanpHoil mnpokyparypel Poccuiickoir ®enepaunn - B.A. Kamblmasnckoro, ot
MununcrepcTBa BHyTpeHHUX aen Poccuiickont @enepauuu - B.J1. JlapnueBa u T.H. MockaibkoBoil, OT
@denepanbHoil cyx0bl  OezomacHocT Poccwuiickoit ®epeparun - JILb. bamkaroBa, wucciemnoBaB
MIPEACTABJIICHHBIE JOKYMEHTHl M uHble Marepuansl, KoHcrurynmonnsli Cyn Poccuiickon ®enepanun
YCTaHOBUII:

1. B xanoOe, nocrynusmieil B Koncturymuonnsiii Cyn Poccuiickoit ®@enepanuu 5 mapra 1997
roga, U B JIONOJHUTENbHON >kanobe, moctynuBiied 12 mas 1998 roma, rpaxkganka Yepnoa Mpuna
['enHagueBHa MPOCUT MPOBEPUTH KOHCTUTYLIMOHHOCTH IOJOXEHHH, COAepKaluXcsl B 4acTIX BTOPO,
TPETbEN M YETBEPTOM CTaThU 5, MyHKTE 6 YacTH MEPBOM CTaTbu 6, MOAMYHKTE | MyHKTa 2 4acTH NepBOU
CTaThbM 7, 4acTSAX MEPBOM, BTOPOH, TPETbEH M YETBEPTOM CTAaThbM 9, 4aCTAX MEPBOM, BTOPOU, TPEThEU U
yeTBepToi ctatbu 10, yacTsx BTOpOH U TpeTbel craThu 11, yacTax mepBoM, TPETbEW U YETBEPTOM CTaTbU



12 ®enepanpHoro 3akoHa ot 12 asrycra 1995 roma "OO omepaTHBHO - PO3BICKHOW JAEATEIBHOCTH'.
3asBUTEILHULIA TPOCUT TaK)KE MPOBEPHUTh KOHCTUTYIIMOHHOCTHh YacTel BTOPOM, TPEThEH M UYETBEPTOU
cratbu 5 3akoHa Poccwuiickoit @enepanmu ot 13 mapra 1992 roma "OO omepaTUBHO - PO3BICKHOMN
nearenbHOCTH B Poccuiickoit ®enepanuu'", AEHCTBOBABIIECrO J10 BCTYIUIGHUS B CHJY Ha3BaHHOIO
®denepanbHOro 3akoHa. [1o MHEHHIO 3aIBUTEIBHUIIBI, YKa3aHHBIMU MOJOKEHUSIMU HAPYIIAIOTCS €€ MpaBa,
3akperuieHHble Koncturynueit Poccuiickoit @enepannu, Npexkie Bcero cratbsimMu 23, 24, 25 u 46.

Kak ciemyer u3 mpencTaBlIeHHBIX MaTepHalioB, 15 ¢espans 1996 roga N.I'. UepHoBa B mopsiake
crateit 239.1 - 239.5 IT'TIK PCOCP u cratbu 5 ®denepanpHoro 3akona "OO OmEpaTHUBHO - PO3BICKHOU
nesTenbHOCTH" oOpatmiack B Bomrorpaackuii o0macTHOM cya ¢ jkano0oi Ha JeWCTBUSL OpPraHoB
no3nanus YBJl Bonrorpanckoii oGmacth, a MMEHHO: 3aBeAcHHME Ha Hee 5 Mas 1995 roma nena
OMEpPaTUBHOTO Yy4YeTa; MPOBEJCHHE B OTHOIICHWUM HEE OMNEPATUBHO - PO3BICKHBIX MEPOIPUSATHIA;
YKJIOHEHUE OT BBIHECEHHUS [0 pe3yJbTaTaM OIEpPaTUBHOW MPOBEPKH KOHKPETHOTO pEIICHUS B
coorBercTBUH ¢ TpeboBanusMu YIIK PCOCP (noctanoBienus o Bo30yKI€HHH YrOJOBHOTO Jiena Jr0o
00 OTKa3e B 3TOM); OTKa3 B MPEJOCTABICHUU CBEACHUU O MOJIYYCHHOH O HEl MHQpOpMAIMU B XOe
MIPOBEACHUST ONEPATHBHO - PO3BICKHBIX Mepornpusituid. [lomaras, 4Tto yka3aHHBIE JCUCTBUS OPTraHOB
JIO3HAHMsSI COBEPIICHBI B CBA3M C MybOnukanued B razere "Komcomonbckas mpaBnaa" ee KpUTHYECKHX
crareii o nesrenpHocTH YBJI Bonrorpanckoit o6mactu, W.I'. YepHoBa mpocwia Cya TpU3HATh 3TH
NCHCTBHUSI HE3aKOHHBIMU M 00s3aTh OpraHbl JO3HAHUS MPEIOCTaBUTh € B YCTAaHOBIECHHBIX 3aKOHOM
npenenax WHOOpPMANHIO, TOTYYCHHYI0O O HEH B XOJe NPOBEIACHHUS OIEPAaTHBHO - PO3BICKHBIX
MEPOIPUATHH.

Bonrorpaackuii obnactHoi cyn, paccMoTpeB xkanoOy W.I'. UepHOBO#, ycTaHOBHI, YTO (DaKThI
3aBE/ICHUS B OTHOIICHHWU HEE [eJla ONEPATHBHOIO y4eTa M IPOBEACHUSA OINEPATHBHO - PO3BICKHBIX
MEpOINPHUATHI UMENIN MecTo. BmecTe ¢ Tem npu3HaB, 4TO B COOTBETCTBUU C YAaCTAMM BTOPOM M TpETheH
crateu 5 @enepanbHoro 3akoHa "OO omepaTHBHO - po3bickHOW nestenbHocTH" M.I'. UepHoBa Oblia
BIIpaBe O00XKajJoBaTb B CyJI JACUCTBUS OpPraHOB, OCYIIECTBISIOIIUX OMNEPATUBHO - PO3BICKHYIO
JesTeNbHOCTh, U HCTPeOOBAaTh OT HUX CBEJCHMS O IOJy4eHHOH O Hell mHpopmauuu B mpejaenax,
JIONTYCKaeMbIX  TpeOOBaHUSIMHU  KOHCIHMpAUMM M  MCKIIOYAIOIIMX  BO3MOXKHOCTh  pas3IJIalleHUs
rOCyJapCTBEHHOM TalHBI, CyJ MOCYMTAN, YTO JAHHBIE CBEACHUS, OyAydd pe3yibTaTOM OMNEpPaTHBHO -
PO3BICKHON JESITEIbHOCTH, OTHECEHBbl K TIOCYJapCTBEHHOM TailHEe W, CleJ0BaTEelIbHO, HE MOTYT OBITh
npenocraBiensl  M.I. UYepnosoil. Ilostomy otTka3 pykoBoactBa YBJI Bosrorpaackoit o6iactu
npenoctaButh WM.I'. UepHOBON pe3ynbTaThl MPOBOJAMMBIX B OTHOLIEHHH HEE OMEPATHBHO - PO3BICKHBIX
MEpONPUATHIA CyJ] TPpU3HAT 000CHOBAHHBIM, @ CAMO MPOBEJICHNE ONIEPATUBHO - PO3BICKHBIX MEPONPHUATUN
- COOTBETCTBYIOIMM TpeboBanusm DenepanbHoro 3akoHa "OO onepaTuBHO - PO3BICKHON JI€ATETbHOCTH"
U, UCXOAS W3 3TOro, cBouM pemeHueM oT 21 HosOps 1996 roma B yIOBIETBOPEHMH >KajloObl
3asIBUTEIbHULIBI OTKA3aJl.

Onpenenennem CyneOHON KoJulernu mo rpakiaaHckuM nenam BepxoBHoro Cyma Poccuiickoit
Oenepanun ot 23 sHBaps 1997 roma pemenne Bonrorpanckoro o01acTHOTO cyna ObUIO OTMEHEHO B
KacCallMOHHOM TOpsJKEe KaKk HEOOOCHOBaHHOE M HE3aKOHHoe, a neno mo xamobde W.I'. YepHoBoit
HaIllpaBJI€HO Ha HOBOE pPACCMOTPEHHE CYIAOM IIE€PBOM HWHCTAaHLUMH, IIOCKOJbKY, KAaK YKa3aHO B
orpeeneHun, Boarorpaackuit 001acTHON cy/1 HE BbICKa3all CYKIEHUs 00 0O0CHOBAHHOCTH 3aBEJICHHUS B
orHomeHnn W.I'. YepHOBOM Jena ONepaTUBHOrO y4eTa U IPOJOJIKEHHS MPOBEICHNS B OTHOLIEHUU HEe
OIEPAaTUBHO - PO3BICKHBIX MEPOIPUATHN, HE Jal OLEHKM B IPEIYCMOTPEHHBIX 3aKOHOM IIpejenax
MIPE/ICTABJICHHBIM OINEpPaTUBHO - CIOyXeOHbIM JoKymeHTaM. M3 omnpenenenuss BepxoHoro Cyna
Poccuiickoit ®@enepauuu crneayer, uro B nene W.I'. UepHoBO# ObUTM HApYIIEHBl WM HEMPAaBUIBHO
npUMeHEeHbl HOpMbl crated 5, 9, 10 u 12 @enepanpHoro 3akoHa "OO omepaTUBHO - PO3BICKHOM
NS TEIbHOCTH .

2. B xanobe ocnapuBaeTcs KOHCTHTYIIMOHHOCTH TOJIOKEHUH, COIEpKAIIMXCS B YacTsIX BTOPOH,



TpeTheil U ueTBepToii ctaThtl 5 DenepanbHOro 3akoHa "OO omepaTuBHO - PO3BICKHOM nesitenbHocTH" . 1o
MHEHUIO 3aBUTEIBHUIBI, OTCYTCTBUE B HUX HOPM, OOS3BIBAIONINX IOCYJapCTBEHHBIC OPTaHbl COOOIIATh
Uiy o ¢axTe 3aBeCHUS B OTHOUICHWM HETo Jejla ONEpaTUBHOTO y4eTa, HapyllaeT KOHCTHTYIIHOHHOE
IpaBO Ha CyAEOHYIO 3alIMTy M HPEISATCTBYET AOCTYIy K ImpaBocyauio. Kpome Toro, mpemoctaBieHHe
JUIy B TOPSAAKE YacTH TPeThe cTaThMl S5 mpaBa HCTpeOOBAaTh CBEACHHS O IOJYYCHHOH O HeM
uHpOpMAMK JHMIIb B MpeAeiax, JAOIYCKaeMbIX TpPEOOBAHUSMHM KOHCIHMPALUUH ¥ HCKIIIOYAIOIINX
BO3MOKHOCTh Pa3TiallieHus TOCYIapCTBEHHON TallHBI, KaK I0JaraeT 3asBUTEIbHHIIA, CO3/1aeT MOYBY JUIS
370yNOTPEOICHUI M TEM CaMbIM JIMIIACT IPakKAaHNHA BO3MOXKHOCTH BBISICHUTB, HAPYIICHBI JIU €T0 MPaBa,
1 00’Ka0BaTh COOTBETCTBYIOIINE PEIICHHUS U ICHCTBUS JOIDKHOCTHBIX JIMII.

Mesxay TeM OIepaTUBHO - PO3bICKHAS AEATEIbHOCTb, IPABOMEPHOCTh KOTOPOH 3asBUTEJIbHULICH HE
ocriapuBaeTcs, 0OBEKTUBHO HEBO3MOXKHA 0€3 3HAUMTENIBHON CTENEHH CeKpeTHOcTH. lIpexne Bcero 3to
KacaeTcs CBEACHUH O JIMIax, YYacTBYIOIIMX B HeW wiM crnocoOcTByroummx ei. OcyliecTBieHue
HETJIACHBIX ONEpPAaTHBHO - PO3BICKHBIX MEPONPHATHH C COOMIOACHHWEM TpeOOBaHUI KOHCIHPALUU M
3aceKpeurBaHME CBEIEHUH B 00JacTH ONEPaTUBHO - PO3BICKHOW MAEATENBHOCTH caMo Mo cebe He
HapyllaeT MpaB yesloBeKa M IpaxaaHuHa (cMm. panee nyHKT 3). Ilpu 3Tom opras, OCyLIECTBIISIFOIIMMA
OIIEPATUBHO - PO3BICKHYIO JESTEIbHOCTb, JOJKEH MIPOBEPUTH MOCTYMAIONIYI0O K HEMY UH(POPMALIUIO U B
cllydae, €CJId OHa ABJIETCS 3aBEIOMO JIOKHOU, IPUHATH COOTBETCTBYIOIINE 3aKOHHBIE MEPBI K YHACTHUKY
OIIEPATUBHO - PO3BICKHBIX JICHCTBHH.

Yactb BTOpas cratbu 5 paccMarpuBaemMoro deaepaibHOro 3aKkoHa MPEAOCTaBISIET UL, JaXe €CIu
OHO TOJBKO TIOJIaraeT, YTO JCWCTBHS OpPraHOB, OCYIIECTBISIOUIMX OINEPATHBHO - PO3BICKHYIO
NeSTEILHOCTh, MPUBEIM K HAPYIICHUIO €ro ImpaB W CBOOOJ, MpaBO 00KajioBaTh STH JCUCTBUSA B
BBIIIECTOSIIIUNA OpraH, OCYIIECTBISIONIUN OMEPaTUBHO - PO3BICKHYIO JESTENBHOCTH, MIPOKYPOPY WIIH B
cyn. Ilo cmpicny dYacTu TpeThed 3TOW Ke€ CTaTbl BO B3aMMOCBS3M cO crarthsmu 2 u 10, mpu
HEMOATBEPKICHUHN JAaHHBIX, NMPEAYCMOTPEHHBIX MOJAMNYHKTOM | MyHKTa 2 4acTW MEpBOW CTaTbu 7 H,
CIIEIOBATEIbHO, MpPH OTCYTCTBUM OCHOBAaHUM JJIs1 BO30YXKJIEHHS YrOJIOBHOTO JieJa OINEPaTUBHO -
PO3BICKHBIE MEpPONPUATHS MOJJIEKAT MPEKPAIICHUIO, YTO IMO3BOJSET MPOBEPSEMOMY JHIYy B MHOPSIKE
4acTU TpeThell CTaThbu 5 UCTPeOOBATH CBEIECHHUS O MOJIYYEHHOM O HeM MH(OpMalMu, a B caydyae oTKasza -
00XaJloBaTh €ro B Cy[A; IPU TOM B MPOIECCE PACCMOTPEHUS Jela B CyAe OO0S3aHHOCTh JI0Ka3bIBaTh
00OCHOBAaHHOCTh TaKOr0 OTKa3a BO3JaraeTcsi Ha COOTBETCTBYIOIIMM OpraH, OCYLIECTBIISIOIINN
OTIEPaTHBHO - PO3BICKHYIO AESITETbHOCTb. TOT e opran 00s3aH MPeJOCTaBUTh CYbE TI0 €ro TPeOOBAHUIO
OTIEPATUBHO - CIIYKEOHBIE TOKYMEHTHI, CoieprKalue HH()OPMAIIMIO O 3aMPOIICHHBIX JIMIIOM CBEJICHUSIX,
3a UCKJIFOYEHHEM CBEJICHMI O JIMIAX, BHEIPEHHBIX B OPraHM30BaHHbIE MPECTYIHBIE TPYIIIbI, O IITATHBIX
HETJIACHBIX COTPYIHUKAX OPTaHOB, OCYHIECTBISIONIUX ONEPATUBHO - PO3BICKHYIO NESITEIBHOCTb, U O
JIMLAX, OKa3bIBAIOIINUX UM COJICHCTBHE (YACTh YETBEPTAsl CTAThH J).

B ciywyae mpusHaHuST HEOOOCHOBAHHBIM PEIIEHUS OpraHa, OCYIIECTBISIONIETO OTEPATHBHO -
PO3BICKHYIO NIeATEIhHOCTh, 00 OTKa3e B MPEAOCTABICHUNU HEOOXOAMMBIX CBEICHUN 3asBUTENIO CYIbs B
COOTBETCTBHUH C YaCTBIO MATOW CTaThM 5 MOXKET 00s3aTh €ro MPEeJOCTaBUTh 3asSBUTEIIO CBEICHUS,
MPEYyCMOTPEHHBIE YaCTbIO TPEThEW JAHHOM CTaTbu. VICKIIOUEHMS B OTHOLUEHHUM IPEAOCTABIISIEMBIX
CylIb€ CBEJICHHI, MIEPEUNCIICHHBIE B YaCTH YETBEPTOM CTaThU 5, HE MOTYT MPEMSITCTBOBATh €EMY MPHUHSATH
3aKOHHOE U CIIPABEJIMBOE PEIICHUE, B TOM YMCIJIE 10 BOCCTAHOBJIECHUIO HAPYIICHHBIX MPAaB U 3aKOHHBIX
WHTEPECOB, BO3MEIICHUIO MPUYMHEHHOTO BpEIa, KaK TOro TPEOYIOT TOJIOKEHHUS YacTel BOCBMOW W
JIEBSITOM DTOM K€ CTAThH.

[TockoybKy 3asBUTENBbHHIIA BOCHOJIB30BAIACH MPEIOCTABICHHON €l CTaThe 5, B TOM 4YHCIE €€
4acTAMH BTOPOW M TPEThEH, BO3MOXKHOCTHIO O0KaloBaTh JACWCTBUS OPraHOB, OCYIIECTBISIOUINX
ONEpPaTHUBHO - PO3BICKHYIO JEsTeNbHOCTb, M TMOJNy4uia NpaBoBYl0 3amuTy y BepxoBnoro Cyna
Poccuiickoit denepaunu, ee npasa, rapaHTUPOBAaHHBIE cTaTbel 46 (YacTh 2), paBHO Kak U JIPYTMMH
cratbsiMu  Konctutymun Poccuiickoit  ®Denepaunu, OCMapuBa€MbIMH  TMOJIOKEHUSIMU  CTaTbU 5



®denepanbHOTO 3aK0Ha "O0 OMEPATUBHO - PO3BICKHOW JACSITETLHOCTU" HE HAPYIIAFOTCS.

OTO OTHOCUTCS W K npumMmeHsBmmmca B gene W.I. YepHoBoi 10 BBEACHHS B JIEUCTBUE
@enepanbHoro 3akoHa or 12 asrycra 1995 roga "OO onepaTHBHO - PO3BICKHOW JesTEIbHOCTH"
nosiokeHussM ctatbu S5 3akoHa Poccuiickoit deneparuu ot 13 mapra 1992 roma "OO6 omnepaTuBHO -
poO3bICKHON aesrenbHOcTH B Poccuiickoit ®denepauun”, KOTOpble ¢ HEKOTOPBIMU JOIOJHEHUSIMU U
YTOUHEHUSIMU BOCIPOU3BEACHBI B OCIIAPUBAEMBIX 3asBUTEJIBHUIICH MOJOKEHUSX CTAaTbU 5 HA3BAHHOIO
®enepanbHOro 3akona. Kpome toro, kK MOMeHTY oOpaiieHus 3asButeiabHuLbl B Koncrurynuonusiii Cya
Poccuiickoit denepaiiuu yKazaHHbIC MOJ0KEHUS YTPATUIIN CUITY.

3. B xanobe ocnapuBaeTcs KOHCTUTYLIMOHHOCTb YacTeil MEepBOU, TPEThEW M YeTBEPTOM cTaThu 12
denepanpHoro 3akoHa "OO0 omepaTuBHO - PO3BICKHOM IEATEITLHOCTH".

W3 nmonosxeHust 4acTu mepBoOM cTaTh 12, COTJIacHO KOTOPOMY CBEJICHUS O PE3YJIbTaTaxX ONMEpaTUBHO
- PO3BICKHOH JESTeNbHOCTH COCTAaBJISIIOT TFOCYAApCTBEHHYIO TailHy, BO B3aMMOCBSI3H C IOJIOKCHUSIMHU
craret 2, 5, 6, 7 u 10 paccmarpuBaemoro ®denepaibHOro 3akoHa U cratei 2, 5 (myHKT 4), 6 u 7 3akoHa
Poccuiickoit @eaepanuu ot 21 utons 1993 roga "O rocynmapcTBeHHOW TaiiHe" (C U3MEHEHHSIMH OT 6
okTs0ps 1997 roma) ciemyer, 4TO 3TO CBEACHHS, MOJYYCHHBIC B CBS3U C MPEAYCMOTPEHHBIMH 3aKOHOM
OCHOBaHUSIMU JJisl TPOBEACHUS OMNEPATUBHO - PO3BICKHBIX MEPONPUSTHUNA, B TOM YHCIE JTaHHBIE O
MIPU3HAKAX IMOATOTABIMBAEMOI'0, COBEPIIAEMOI0 MM COBEPIICHHOTO MPECTYIUICHUs], a TaKXKe O JIHIaX,
€ro TMOJTrOTaBIMBAIOIINX, COBEPIIAIONINX WM COBEPIIMBIINX, IMOTYYEHHBIE OMEPATUBHO - PO3BICKHBIM
MyTeM B paMKax KOHKPETHOrO Jiejla ONEpPaTUBHOTO ydeTa W 3adUKCHUPOBAHHBIE B OIEPATHBHO -
CIIy’)keOHBIX MaTepuanax; HampoTHUB, CBEACHHS O (akTaXx HapylIeHHs MpaB U CBOOOJ 4YelOBEeKa U
rpaxaaHnHa, o (¢akTax HapyIICHWs 3aKOHHOCTH OpraHaMd TOCYIapCTBEHHOW BIACTH H UX
JOJKHOCTHBIMHM JIMLIAMU HE MOJJIEKAT OTHECEHHIO K TOCYJapCTBEHHOM TailHE U 3aCEKPEUMBAHUIO.

CrnenoBarenbHO, HE TOJUIEKAT 3aCEKPEUMBAHUIO U CBeleHUs O HapymeHuu npas M.I. YepHoBoit
IIPY 3aBEJCHMM JIea ONEPATHBHOIO ydyeTa M IPHU IPOBEIECHUM B OTHOUICHMHM HEE OINEPAaTHUBHO -
PO3BICKHBIX MeponpuaTuil. [lonoOHbIe cBeeHMs, €Clii OHM UMENIN MECTO, OHa BIpaBe UCTPeOOBaTh OT
OpraHa, OCYIIECTBIISIIOILEr0 OMEPAaTUBHO - PO3BICKHYIO AEATENbHOCTb, @ B Cllyyae OTKasa - 00)KaJoBaTh
ero B cyZieOHOM nopsake (cM. Bbilie MyHKT 2). CtaTbs 12 HE MOXKET CIyKUTh OCHOBAHUEM U JIJISl OTKa3a
JUIly B BO3MOYKHOCTH O3HAaKOMJIEHMSI C TIOJIY4YEHHBIMH B DE3YyJbTaTe OINEPaTHUBHO - PO3BICKHOU
NESITEIbHOCTH CBEACHMSIMM, HEMOCPEICTBEHHO 3aTparvBaloOIMMU €ro IpaBa U CBOOOJbI, HO HE
OTHOCSIIIUMUCS K BBIOJIHEHUIO 33Ja4 ONEPaTHBHO - PO3BICKHOM JEATENBHOCTH U HE CBA3aHHBIMHU C
MIPElyCMOTPEHHBIMU paccMaTpuBaeMbiM DeepaibHBIM  3aKOHOM OCHOBAHMSIMHM U TPOBEACHUS
OIIEPaTUBHO - PO3BICKHBIX MEPOIPUATHUH.

OcnapuBaeMbIMH HOpMaMu CTaThbd 12, B CHJIy KOTOPBIX JIUIO MO CyI€OHOMY PEIICHHUIO MOXET
MOJIyYUTh HE BCIO COOpPaHHYIO O HEM MH(OpMaIuio, mpaBa U CBOOObI, MPEYCMOTPEHHBIE CTaThsIMU 22,
23, 24, 25, 45 n 46 Konctutynuu Poccuiickont denepanuu, He HapymarOTCs, MOCKOJIBKY y T'paKIaHUHA
HET KOHCTUTYLMOHHOTO IpaBa Ha HcTpeOOBaHHWE Bcel cOOpaHHOH O HeM MH(OpPMAIMH, €CIH 3TO
ocymiecTBisieTcs: ¢ cobmonenneM tpedboBanuil Konctutyuuu Poccuiickoit ®denepanuu u B pamkax
3akoHa. Cle0BaTeNbHO, YacTh IepBas CcTaThbu 12 BO B3aMMOCBSI3M CO CTaThell 5 paccMaTpUBaeMoOro
denepanbHOTO 3aKOHA HE HapyIIaeT IIpaB 3asBUTEIBHUIIBI, B TOM YUCIIE TAPAHTUPOBAHHBIX YKa3aHHBIMU
cratbsiMu Konctutynuu Poccuiickoit ®enepanuu, n He SBISETCS NPENSTCTBUEM IS UX CyIeOHOM
3aIIMATHI OT TEX BO3MOYKHBIX HAPYIICHHUH MPH OCYIIECTBICHUH ONIEPATUBHO - PO3BICKHBIX MEPONPUATHM, B
cBs13u ¢ kotopsiMu M.I'. YUepHoBa oOpartuiack B CyJ 001IeH IOPUCIUKIINY.

He nHapymaroTcs KOHCTHTYIIMOHHBIE TIpaBa M CBOOOJBI 3asBUTENBHUIBI, B TOM YHCIE TPABO Ha
00>kaJoBaHUE U CyIeOHYIO 3alIUTY, U YacThIO TPEeThel cTaThl 12, cOrnacHo KOTOpo cyaeOHoe pelieHue
Ha TPaBO TPOBEACHUS ONEPATHBHO - PO3BICKHOTO MEPONPUSATHS M MaTepuaibl, IOCTY)KUBIINE



OCHOBAaHUCM [JIs1 C€ro IPUHATHUA, XPAHATCA TOJIBKO B OpraHax, OCYHICCTBIAIOMUX OIICPATUBHO -
PO3BICKHYIO JIeSITENbHOCT. JlaHHOE CcyneOHOe pelleHue He MOKET OBbITh B 3TOH CTaJuu 00KalioBaHO
JIULIOM, B OTHOILIEHUU KOTOPOTO OHO BBIHECEHO, MOCKOJBKY OINEPATUBHO - PO3BICKHBIE MEPONPUITHUS
HOCSIT HerJIacHbI Xapakrtep. Ecim ke JuIly cTamo M3BECTHO 00 HMX MHPOBEACHHM, TO OHO BIIPaBE B
nopsiike cratbM 5 paccmarpuBaemoro denepanbHOro 3akoHa OO0XaloBaTh JIEUCTBHUS OPTaHOB,
OCYILECTBISIONUIMX OINEPAaTUBHO - PO3BICKHYIO JEATEeIbHOCTh, OOOCHOBAHHOCTH 3aBEACHUA Jelia
OIICPAaTUBHOI'O y4d€Ta W IMPOBCACHHUC OIICPATUBHO - PO3BICKHBIX MepOHpI/ISITI/If/'I, B TOM YHCIIE H TCX,
KOTOpBIE OCYLIECTBIISIIOTCS C CAHKIMH cyAa. IMEHHO 3TO MOJTBEp:KIaeTcs ompeneieHrueM BepxoBHoro
Cyna Poccwuiickoit @eneparuu mo xanode W.I'. YepHosoii. CnenoBaTenbHO, YaCTh TPEThS CTaThu 12 HE
MPEMSITCTBYET M OCYIIECTBICHHUIO MPABOCYAUS MPU PACCMOTPEHUH JIEN, CBSI3aHHBIX C COOJIOICHIEM MpPaB
¥ cBOOOJI YelloBeKa U TpakJJaHNHA B TIPOLIECCE ONIEPATUBHO - PO3BICKHOM JIEATEIIHOCTH.

Yacte yerBepras ctatb 12 denepanpHoro 3akoHa "OO omepaTUBHO - PO3BICKHON AesTenbHOCTH"
onpeensieT KPyr OpPraHOB M JOJKHOCTHBIX JIMI[, KOTOPHIM MOHO MPEJCTaBIATh (T.€. OHH BIIpaBe
MOJIy4aTh) MaTepuaibl, OTPaXKaIoIIHe Pe3yIbTaThl ONEPATUBHO - PO3BICKHOMN JNEATEIBHOCTH, B MOPAIKE U
ClIy4asix, YCTaHOBJIEHHBIX NaHHbIM DenepanbHbiM 3aKoHOM. OcmapuBaemasi HOpMa, KOTOPYIO CJEAyeT
paccMaTpuBaTh BO B3aMMOCBSI3U C APYTMMH €r0 HOPMaMu, PEryJIHPYIOIIMMH IpaBa U OOS3aHHOCTH
OpraHoOB, OCYIIECTBIISIONINX OMEPATUBHO - PO3BICKHYIO JIEATEILHOCTh, a TAKXKe MPOKYpaTyphl U Cyla, HE
MOXKET CIIY’)KUTb OCHOBAaHHWEM JJsi OTKa3a MPEeAOCTaBUTh CyAy MaTepuaibl B TOPSAKE CTaTbu S
Ha3BaHHOTO DenepanbHOro 3aKOHA M, CIIEIOBATENIbHO, KOHCTUTYLIMOHHBIE TIpaBa M.I'. UepHoBo# €10 He
HaPYIIAOTCS.

Bepxoubiii Cyn Poccuiickoit ®enepanuu He cornacuics ¢ pemeHueM Bomrorpazackoro
00JIaCTHOTO CyAa, mocuyMuTaBLIero o00CHOBaHHBIM oTKa3 YBJI Bosrorpanckoil oGmacti npenocTaBuUTh
N.T". YepHOBOI1 MOTYyUYECHHBIE B PE3YJIHTATE ONMEPATHUBHO - PO3BICKHOW JESITENBHOCTH CBEICHUS O HEW, KaK
OTHOCAIINECS K TOCY/IapCTBEHHON TaliHe, U OTMEHMUJ 3TO pelleHHe KaK HEOOOCHOBAHHOE M HE3aKOHHOE.
N3 ompenenenust BepxoBnoro Cyna Poccuiickoit @enepanyiii BBITEKAeT, YTO CyJA NEPBOH HMHCTaHIMU
J0JKeH ObUT 3aTpeboBaTh (@ OpraH, OCYIIECTBISIOMNN ONEPaTUBHO - PO3BICKHYIO JESTEIbHOCTb, B TOM
ciydae ObUT 00s13aH MPEJCTABUTH CY/ly) HEOOXOAMMBIE OTIEPATUBHO - CIYKEOHBIE IOKYMEHTHI HE TOJIHKO
JUI BBISICHEHUS] OOOCHOBAHHOCTH M 3aKOHHOCTH 3aBEJICHHUS Jejia ONEepaTHBHOIO y4yeTa U MpOBEIEHUs
ONEPATUBHO - PO3BICKHBIX MEPONPHUATHI, HO U JIJISl PELIEHUS BOIIPOCA O TOM, KAKHE€ KOHKPETHO CBEIECHUS
o W.I'. YepHOBO#, MONy4eHHBIE B PE3Y/IbTaTe ONEPATUBHO - PO3BICKHOM NEATENILHOCTH, MOTYT OBITH €l
MIPEIOCTABIIEHBI B COOTBETCTBUHU CO CTaThsIMU 5 U 12 paccmaTpuBaemoro denepaibHOT0 3aKOHa.

Takum oOpas3oM, mpaBa u cBoboasl N.I. YepHoBoil HapymieHsl He cTtarbell 12 PenepanbHOro
3akoHa "OO0 onepaTHUBHO - PO3BICKHOM J1eATENbHOCTH", @ HENIPABUIILHBIM €€ IPUMEHEHUEM.

4. Kak yka3piBaeTcsi B jkanoOe, MyHKT 6 4yacTu mepBoi crtateum 6 DenepanbHoro 3akoHa "OO6
OTIEPATUBHO - PO3BICKHOM EATEIHLHOCTH", IPEyCMAaTPUBAIOIINI HAOIIOACHHE KaK OJJHO U3 OTIEPATUBHO -
PO3BICKHBIX MEPOIIPUATHI, MPOTUBOPEUUT cTaThsaM 23, 24 u 25 Koncrurynuu Poccuiickoit denepannn.
[To MHEHUIO 3aABUTEIBHULIBI, MIPU COBPEMEHHOM YPOBHE Pa3BUTHUSI TEXHUKHM HAOIIOJEHUE 3a TEM, YTO
MPOUCXOUT B KUIIMIIE I'PAKJaHUHA, BIUIOTh IO €0 HMHTUMHOMN KU3HU, BO3MOXKHO M 0€3 TIPOHUKHOBEHHS
B MOMeIIeHNE; PaKTUYECKH TaKoe HAOJI0IeHUE PABHOZHAYHO MTPOHUKHOBEHUIO B JKHUJIUIIE, UTO SIBISIETCS
HE3aKOHHBIM BTOP)KEHHEM B 4YacTHYK JKM3Hb M OJHOBPEMEHHO - HapylLIeHMEM IIpaBa Ha
HEMPUKOCHOBEHHOCTD KHUJIUIIA.

B vactu nepBoii cTatbu 6 JUIIb EPEUUCIIAIOTCS BUIBI ONIEPATUBHO - PO3BICKHBIX MEPONPUSITHI, HO
HE ONPENENSIOTCS TOPSIOK U YCJIOBHS WX TpoBeneHus. OCYIIECTBICHHWE OMEPATHBHO - PO3BICKHBIX
MEPOTPUATHIA, B TOM 4HCIE HAONIOACHHUS, BO3MOXXHO JIMIIb B IEISIX BBHIMOJHCHHUS 3ajad,
MPEyCMOTPEHHBIX CTaThe 2 paccMmaTpuBaemMoro denepaibHOro 3aKOHA, M MPU HAJTUYUU OCHOBAHMM,
yKa3aHHBIX B ero cratbe 7. CnemoBarenbHO, AaHHbIN DenepanbHBI 3aKOH HE JOIMYyCKaeT cOopa,



XpaHEeHHUs1, UCIIOJIBb30BAaHUs M PACIpPOCTpaHEHUs MH(OPMAIMM O YAaCTHOM >KU3HU MPOBEPSEMOro JIMIIA,
€CJIM 3TO HE CBSI3aHO C BBIABICHUEM, IIPEAYIPEKACHUEM, IPECEUEHUEM U PACKPBITHEM IIPECTYIUICHUH, a
TaKX€ BBIBICHUEM U YCTAHOBIICHUEM JIML], UX IOATOTABIMBAIOIINX, COBEPIIAIOIINX WA COBEPIIUBIINX,
U JPYTMMH 3aKOHHBIMHU 3a/la4aMHM M OCHOBAHMSMH OIIEPATHBHO - PO3BICKHOM nesATenbHOCTH. lIpn aTom
coriacHo ab3amy dYeTBepTOMY 4YacTH CEIbMOM CTaTbu 5 opraHaMm (JODKHOCTHBIM — JIUIAM),
OCYILECTBISIOIIUM OINEPATUBHO - PO3BICKHYIO JEATENbHOCTD, 3alpeliacTcs pasriallaTbh CBEACHMUS,
KOTOpBIE 3aTparuBalOT HENPUKOCHOBEHHOCTb YaCTHOM JKWU3HM, JIMYHYIO U CEMEHHYIO TaliHy, 4eCTbh U
100poe UMsl TpakJaH M KOTOpPbIE CTAaJIM U3BECTHBIMM B IIPOLIECCE NMPOBEICHUS ONIEPATUBHO - PO3BICKHBIX
MEpONPUATHA, 0€3 coriacus rpaxkJIaH, 3a UCKIIOYEHUEM CIy4aeB, MPEIyCMOTPEHHBIX (eaeparbHbIMU
3aKOHaMH (B JaHHOM CIIy4ae €CJIM OHM OTHOCSTCS K IPECTYITHOMY AESHUIO).

Kpome Toro, ocnapuBaemMoe IOJIO)KEHHE YacTH IEpBOM cTatbu 6 CleQyeT paccMaTpuBaTh B
€AMHCTBE C MPEINHUCAHUEM YacTH BTOPOU CTaThbU 8 O TOM, UTO IPOBEACHHUE ONEPATHUBHO - PO3BICKHBIX
MEpPOIPUATHI, KOTOpPbIE OIPaHUYMBAIOT KOHCTUTYLMOHHOE IPAaBO Ipa)<AaH Ha HENPUKOCHOBEHHOCTb
KHWINIIA, TOMYCKAeTCSd Ha OCHOBAHHMM CYIAEOHOTO pelIeHUs W MPU HAIUYUU WHPOpMAIUU O MpU3HAKAX
[IO/IrOTAaBJIMBAEMOr0, COBEPIIAEMOIO MM COBEPIICHHOI'O IPOTHUBOIPABHOIO JEAHUSA, MO KOTOPOMY
MIPOM3BOJICTBO  MPEABAPUTENHHOTO  CIEACTBUS  00s3aTeNbHO, O JIMIAX, [OATOTABIMBAIOIINX,
COBEpULIAIOIIMX WJIM COBEPLIMBIIMX IPOTUBONPABHOE JESHUE, 110 KOTOPOMY IPOHU3BOACTBO
MPEIBAPUTENILHOTO CJEICTBUA 0053aTelIbHO; O COOBITUAX WM ACHCTBUSIX, CO3JAIOUINX YIpO3y
roCyJapCTBEHHOM, BOEHHOM, 5SKOHOMHMYECKOM WM DJKOJIOTMYecKor Oe3omacHoctu Poccuiickoi
®Oenepanuu.

Kak crnemyer m3 4actu BTOpOH cTaTh 8, NpW NPOBEICHHM JIOOBIX OMEPATHBHO - PO3BICKHBIX
MEpONPUATHIA, B TOM 4YHCIE HaOJIOJCHHS, KOHCTUTYIMOHHOE TPaBO TpaKJaHWHA  Ha
HEMIPUKOCHOBEHHOCTh JKUJIMIIA HE MOXET OBITh OrpaHWYeHO 0e3 CyneOHOro peIIeHHs, T.. HEeJb3s
MIPOHUKATH B )KUIIUIIE WHAUYE KaK Ha OCHOBAHUM CyIeOHOTO pEIleHUs; MPOBEACHHE TaKUX OMEPATUBHO -
PO3BICKHBIX MEPONPHUATUH BO3MOYKHO TOJBKO II0 OCHOBAHMAM, IPELYCMOTPEHHBIM JAHHOM HOPMOM, U
MIPUTOM B CBSI3M JIMIIb C TaKUM JIeSHHUEM, MO0 KOTOPOMY MPOHM3BOACTBO MPEIBAPUTEIHHOTO CIIEACTBUS
00s13aTeIBHO.

Takum 0o0pa3zoMm, IMOJOKEHMEM NyHKTa 6 yacTu mnepBoM crateu 6 PenepanbHoro 3akona "OO
ONEpPaTHUBHO - PO3BICKHON JAEITEIbHOCTU" BO B3aUMOCBSI3U C APYTMMH IOJIOXKEHHUSMHU Ha3BaHHOIO
denepanbHOro 3aKOHa KOHCTUTYLMOHHBIE ITpaBa U ¢cBoO0o 6!l V.I'. UepHOBOM, B TOM UunCIIe 3aKpEIICHHbIE
cratbsimu 23, 24 u 25 Konctutyuuu Poccuiickoit deneparinu, He HApyIIArOTCS.

5. IlognynkroMm 1 myHkTa 2 4actu nepBoil cratbu 7 PenepanbHoro 3akoHa "OO omepaTuBHO -
PO3BICKHOM JEATEIbHOCTU' MPEeNyCMOTPEHO, YTO OJHUM M3 OCHOBAaHMM ISl MIPOBEACHUS ONEPATUBHO -
PO3BICKHBIX MEPONPUATUI SBIISIOTCS CTABIIME U3BECTHBIMHM OpPraHaM, OCYLIECTBIIAIOIIUM ONEPATUBHO -
PO3BICKHYIO  JI€SITEIIBHOCTh, CBEACHUS O MPHU3HAKaX MOJArOTABIMBAEMOrO, COBEPIIAEMOrO WU
COBEPLICHHOI'O MPOTHBOIIPABHOIO JESHUS, & TAKXKE O JIMLAX, €r0 MOJArOTaBIMBAIOIINX, COBEPIIAIOLINX
WM COBEPUIMBIINX, €CJIM HET IOCTATOYHBIX JAHHBIX JIJISl PEIIEHUs! BOIIPOca O BO3OYKIECHUH YTrOJIOBHOTO
nena. [To MHEHMIO 3aIBUTENBHULBL, JAHHOE MOJI0XKEHHUE MO3BOJISAET IPOBOAUTDH ONIEPATUBHO - PO3BICKHBIE
MEPOIPUATHS 10 aJMHUHUCTPATUBHBIM M HWHBIM TPAaBOHAPYLIEHUSM, HE SBIAIOIIMMCS YTOJIOBHO
HaKa3yeMbIMH JE€IHUAMH, "TIO KaKOMY YTOJHO MOBOJIY M B OTHOIIEHHMH KakOro YroJHO rpakJaHuHa" u
MIOTOMY MPOTUBOPEUUT cTaThsiM 23, 24 u 55 (yacts 3) Koncrutyuuu Poccuiickoit @eneparnuu.

Mexay TeM U3 OCIIapuBaeMoOro MOJO0XKEHUs BO B3aUMOCBS3M CO CTaThsMHU 1, 2, 8 (4acTh BTOpas) u
10, ompenensooOmUMU LEIH, 3a7a4d, OCHOBAHUS U YCJIOBUS TPOBEACHUS OINEPATUBHO - PO3BICKHBIX
MEPOIPUATHH, B TOM UUCJIE CBA3AHHBIX C OTPAHUYEHUSMH KOHCTUTYLIMOHHBIX IIpaB IPa’kJaH, BBITEKAET,
YTO T0J] MPOTHUBONPABHBIM JAEIHUEM paccMarpuBaeMblii denepalbHbI 3aKOH HOJAPa3yMEBAET JIMIIb
YTOJIOBHO HaKa3yeMoe JIeIHUE, T.€. MPECTyIJIeHUe (CM. Bbllle NyHKTH 3 U 4). Ecnu B X0/1€ IpOBEACHUS



OIEPATUBHO - PO3BICKHOTO MEPONPHUATHS OOHAPYKMBAETCS, YTO peYb WICT HE O MPECTYIUICHHH, a 00
WHBIX BHJAaX MPaBOHAPYIIEHUH, TO B CUIIY CTaTbM 2 W 4acTU 4eTBepTou crarhu 10 neso omnepatuBHOIO
ydeTa IOJUIEKUT NIPEKPALEHUIO.

B otnomennun N.I'. YUepHOBOI ONEpaTHBHO - PO3BICKHBIE MEPONPUATHS MPOBOJAWINCH UMEHHO B
CBA3M CO CBEJIEHUAMH O coBepmaeMoM mnpectymieHuu (cratbss 162.5 YK PCOCP "Hezakonnoe
MpeINPUHUMATETLCTBO B cpepe TOProniu"), mo KOTOPOMY MPOU3BOJICTBO MPEIBAPUTEILHOTO CIEACTBUS
cornacHo cratse 126 YIIK PCOCP obs3arensHo.

Takum oOpazoM, moanmyHKToM 1 myHKTa 2 4acTu nepBoi cratbu 7 denepanbHoro 3akoHa "OO6
OMEPATUBHO - PO3BICKHOM JIeATeNbHOCTH" KOHCTUTYIIMOHHBIE npaBa W.I". YepHOBOIi HEe HapyIialoTCs.

6. B xano0e ocmapuBaeTcsi KOHCTUTYIIMOHHOCTh TOJIOKeHHUH ctathl 9 denepanpHoro 3akona "Oo6
OIEPaTUBHO - PO3BICKHOM AESITENBbHOCTU", COTIACHO KOTOPHIM BOIPOC O Pa3pelIeHUH HAa OrpaHUYEHUE
KOHCTUTYIIMOHHBIX TpaB TpaxJaH IMpPH TNPOBEIACHUH OMNEPATUBHO - PO3BICKHBIX MEPOIPUSTHI
paccMaTpuBaeTCsl YIOJIHOMOYEHHBIM Ha TO CyAbEW €IUHOJIMYHO, a PACCMOTPEHHE MAaTEpPHANIOB CYJOM
OCYILIECTBISIETCS, KaK MPAaBUIIO, [0 MECTY MPOBEICHUS TAaKUX MEPONPUATHI WU MO MECTY HaXOKJICHUs
opraHa, X0JIaTaliCTBYIOIIETO 00 MX MPOBEAECHUH (YacTh TMEpBasi); OCHOBAHWEM ISl CYyACOHOTO PEIICHHS
SBIIIETCS. MOTHBHPOBAaHHOE IOCTAHOBJIEHHE OJHOTO U3 PYKOBOAMTEJEH OpraHa, OCYIIECTBIISIIOIIETO
OIIEPaTUBHO - PO3bICKHYIO JI€ATEIbHOCTD, a IEPEUEHb KaTEropuil TAKMX PyKOBOJUTEIEH yCTaHABINBAETCS
BEIOMCTBEHHBIMH HOPMATUBHBIMH aKTaMU (4acTh BTOpasi); M0 TpeOOBAHUIO CYIbU €My MOTYT (a 3Ha4uT,
KaK MoJjaraeT 3asBUTEIbHUIIA, HE 0053aTeNbHO JOJKHBI) IIPEICTABIATHCS MHbIE MaTepUallbl, KaCarolHecs
OCHOBaHUU ISl IPOBEJICHUSI OMEPATUBHO - PO3BICKHOTO MEPOMPUATHS (4acTh TPEThs); MOCTAHOBJIICHHE
BBIJIACTCA PYKOBOJHTENIO, OOpaTWBIIEMYCSl 3a pa3pelIeHHeM, OJHOBPEMEHHO C BO3BpAIICHHUEM
MPEACTABICHHBIX UM MaTepuaioB (4acTh ueTBepTasi). [lo MHEHMIO 3asBUTENIBHMIIBI, 3TU HOPMBI
npotuBopeyar cratbsaMm 45 (yacte 1), 46 (vacts 1), 47 (vacts 1), 48 (vacts 1), 50 (wacts 2), 55 (wactu 2 u
3), 118 (wactb 2) u 123 (yactu 1, 2 u 3) Koncturyuu Poccuiickoit @enepaiyivi B TOM 4UClie U TIOTOMY,
4TO cTaTthedl 9 He MPeayCMOTPEHO OTKPBITOE pa30MpaTelbCTBO, Y4aCTHE CTOPOH HAa OCHOBE NMPHUHIUIA
COCTA3aTEIBbHOCTU U HE YKa3aH BHUJI CyJONIPOU3BOJICTBA.

Kak cnenyet u3 ctatbu 9, cyabs He BIpaBe 0TKa3aTh B pACCMOTPEHNUN MaTepUajIoB 00 OrpaHUYEHUN
KOHCTUTYLIMOHHBIX IpaB TpaKAaH, HO He 00s3aH JaBaTh pa3pelleHHe Ha NPOBEJICHHE ONEPaTHBHO -
PO3BICKHBIX MEpONPHUATHI JIMIIb HAa OCHOBE IOCTYNMBIIEIO K HEMY IPEICTABICHUS PYKOBOAMTEI
OpraHa, OCYILECTBIISIOLIETO ONEPATUBHO - PO3BICKHYIO AEATEIBHOCTb, €CIM HE NPUXOIUT K BBIBOLY O
HEO0OXOJIMMOCTH TaKOTO pa3peleHus, ero 000CHOBAaHHOCTH U 3aKOHHOCTH, B TOM YMCJI€ C TOUKU 3PEHMUS
TpeboBanuii crareil 1, 2, 3, 5 (qactp nepBas), 7 u 8 paccmarpuBaemoro denepanbHoro 3akoHa. B nanaom
ciydae 00s3aHHOCTh 0OOCHOBaTh HEOOXOAMMOCTh MPOBEACHUS OMEPATUBHO - PO3BICKHBIX MEPOIPHUITHIA
JISKUT Ha JUIax, 0OpaTUBIIMXCS B CyJl 3a paspeuieHueM. [1o3ToMmy BbIpaxkeHue "o TpeOOBaHUIO CYJbU
€My MOTYT MpPEACTAaBIATHCA MATEpHAIbI' C YYETOM TIOJIOKEHHS YacTH TMEepPBOM 3TOM KE€ CTaTbU
"paccMOTpeHHEe MaTepHalioB OCYILIECTBISETCA CyIoM" O3HayaeT, YTo Al 00OCHOBaHMS CBOEH MO3UIIUH
PYKOBOJMTEIb, HCIPAIINBAIOIINI pa3peIIeHNe Ha MPOBEAEHUE ONIEPATUBHO - PO3BICKHOIO MEPOIIPUATHS,
CBSI3aHHOT'O C OrpaHUYEHUEM KOHCTUTYIHMOHHBIX MPaB IPakJaH, MOXKET MPEACTaBIATh Cy/abe (T.€. Cy/be
MO>KHO TPEICTaBIATh) BCE MaTepHalibl, Kacaloluecsi OCHOBAHUMN JJIsi €T0 MPOBEJCHUS, 32 UCKIIOYEHUEM
OTOBOPEHHBIX B 4YacTU TpeTbed MaHHON crarbu. lIpu 3TOM Hago ydecTb, UYTO B COOTBETCTBHM C
TpeOOBaHUSAMU CTaThbU 9 HE TOJIBKO MOCTAaHOBJIEHHWE PYKOBOAUTENS OpraHa, MPEACTaBISIOUIETO B CY]
MaTepHalIbl AJIsl pACCMOTPEHUS, HO U caMO Cy1e0HOE TTOCTAHOBJIEHUE JTOJKHBI OBITh MOTUBHPOBAHHBIMH.

[IpenycMoTpeHHBIE cTaTheit 9 mporeaypa CyaeOHOTO pPAcCMOTPEHUS W COOTBETCTBYIOIIAsS
IpoLeccyaabHas Mepa (CaHKLUS Cy[bH) CBSI3aHBI C PEILIEHUEM 33a/1a4d YTOJIOBHO - [IPaBOBOIO Xapakrepa. B
JAHHOM clTydae CyJ;l OoOIIel FOPUCAMKIIMU JEUCTBYEeT HEMOCPEICTBEHHO B CHIIy TpeOoBaHuUM craTeit 23
(uactb 2) u 25 Konctutynuu Poccuiickoii @enepanuu 1 B paMKax, ONpeAeasieMblX ee cTarbsimu 118 u



126. HapneneHue cyna IOJHOMOYHMEM I10 OCYLIECTBICHHMIO IMPOLEAYpbl HE3aBUCUMOIO OJO0OpEHUs
ONEPAaTHBHO - PO3BICKHBIX MEPONPUSATHH, CBA3AaHHBIX C OrPAaHWYCHUSIMU KOHCTUTYIIMOHHBIX IIpaB
rpaxziad, HC YHICMJIIACT 3THUX IIpaB, a4 HAIPOTHUB, CO3AACT AOIOJHUTCIIBHYIO TI'apaHTHIO HX 3allWTHI.
Bwmecre ¢ Tem 310 He cyneOHOe pa30HpaTeNnbCTBO U AaXKe HE MOArOTOBHTEIIFHBIC ACHCTBUS K CyleOHOMY
3ace/laHHI0. B TaHHBIX MPABOOTHOIIEHUSX €IIIe HET CTOPOH, YTO XapaKTEPHO Ul YTrOJIOBHOIO Ipoliecca B
TeX CIyd4asx, KOI/a, HalpHMep, YTOJOBHOE JEl0 BO30YXICHO MO (aKTy W HEU3BECTHO, MOXKHO JIU
CUMTATh JESHHE IMPECTYIUICHHEM, KTO €ro COBEpIIWI WM coBepuiaeT. B mporenype, B KOTOpOi
UCTIpaIIMBaeTCA CyneOHOe pas3pelleHHe Ha MPOBEJICHHE OIEPAaTHBHO - PO3BICKHBIX MEPOIPUSTHH,
IIPOBEPSIEMOE JIMIO - HE YYaCTHHUK IIpoliecca M 3HATh O HEM He J0/bKeH. OTKPBITOCTH, INIACHOCTU U
COCTA3aTEIFHOCTH CTOPOH B 3TOM IIpolecce OBITh HE MOXET, MO0 B MPOTHBHOM CiIydae HEIJIaCHBIC IO
CBOEMY XapaKTepy OINEpPaTHBHO - PO3BICKHBIE MEPONPHUATHS CTald OBl MPOCTO HEBO3MOXHBI, a cama
OIEPAaTHBHO - PO3BICKHAS AEATENBHOCTh yTpaTwia Obl CMbICH. VIMEHHO mo3TOMy CyneOHOe pelieHHe
BBIJJACTCSl OPraHy - MHUIMATOPY IIPOBEACHUS ONEPATUBHO - PO3BICKHBIX MEPONPHUIATHI M HE BBLIACTCSA
IPOBEPSIEMOMY JIHILY.

Ecnn ke nu1o, B OTHOIIEHUU KOTOPOIO IPOBOASTCS ONEPATUBHO - PO3BICKHBIE MEPOIPHUSTHS,
y3HaJI0 00 3TOM M IOJIaraeT, YTO €ro MnpaBa U 3aKOHHbIE MHTEPECHI YILEMIIEHBI, TO OHO UMEET MpaBoO Ha
o0)kaJoBaHUE M CYAECOHYIO 3allUTy W B TOPAIKE AAMHHUCTPATHBHOTO CYIOMPOU3BOJICTBA MOXKET
o0pamarbcsi B CyA B COOTBETCTBUU C YCTAHOBJIEHHOW MOJCYIHOCTBIO (B JAaHHOM CIIy4ae B COOTBETCTBHUHU
co cratbsiMu 115 u 2394 TIIK PCOCP), nonb3oBaTbCcsl yciyramMu ajBoKaTa WM HHOU
KBAJIM(HUIUPOBAHHON IOPUINYECKOHN TOMOIIIBIO.

Cynebnas Biacth B Poccuiickoit @enepanuii MOXKET OCYIIECTBIATHCS KOJUIETHAIBHO CYABSIMH, C
IIPUBJICYEHUEM HApOAHBIX M IPUCHKHBIX 3acelarelied M Cylnbed eIuHOJMYHO. Bce Buawl
CYIOIIPOM3BOJCTBA, 3a UCKIIOYECHUEM KOHCTUTYLHOHHOTIO, JOIYCKalOT PACCMOTPEHHUE AEI €IUHOJIUYHO
CyIbEH, 4TO HE NPOTHUBOpPEUMT INosnoxeHusM riasel 7 Konctutynun Poccuiickoit ®enepanuu. Cynaps B
TaKOM cily4yae JeHCTBYeT KaKk HOCUTENIb UMEHHO Cy/1eOHBIX (PYHKIIMM, T.€. BHICTYIIAET B KAUECTBE OpraHa
cyaeOHoi Biactu. CrieoBaTeNbHO, U OCYIIECTBICHHE CYAEOHOTO0 KOHTPOJS €IUHOJIMYHO CyIbei MpH
paccMOTpeHMH MaTepuaioB 00 OrpaHMYEHUH KOHCTUTYLMOHHBIX IpaB TpaXkJaH IpU TMPOBEACHUU
ONIEPAaTUBHO - PO3BICKHBIX MEPONPUATUN TaKKe JOIYCTUMO M HE SBISCTCS HapyLICHUEM
KOHCTUTYLIMOHHBIX IIPaB 4YEJIOBEKA U IPAKIaHHUHA.

YcraHaBiaMBas Kpyr pyKOBOJAWTENEH, YIPaBOMOYEHHBIX oOpaliarbcs B Cy[ 3a pa3pellieHHeM Ha
IIPOBEJICHUE ONEPATUBHO - PO3BICKHBIX MEPONPUSITUN, TyTEM OTCHIIKU K BEJOMCTBEHHBIM HOPMAaTHUBHBIM
aKTaM, 4acTh BTOpas CTaTbM 9 He HapylIaeT MpaB U CBOOOJ Tpa’kaaH, IOCKOJIbKY pEeIIeHUE O POBEIEHUH
OTIEPaTHUBHO - PO3BICKHOIO MEPONPUSITHS, KOTOPOE OrPAaHUYMBACT KOHCTUTYLIMOHHBIE NpaBa Ipa)<IaH,
IIPUHUMAET HE PYKOBOJUTEND X01aTaliCTBYIOIETO OPraHa, a CyJ.

Kak crmenyer w3 TpeACTaBICHHBIX MaTepuajoB, CyAeOHas CaHKIMS Ha TPOCTyIINBaHUE
TenedoHHbIX neperoBopoB M.I'. UepHoBoii Oblna gana Boarorpaackum 00JacTHBIM CYIOM, SIBIISTFOIITMCS
B JJAHHOM CJIy4ae U CyJIOM IO MECTY MPOBEJCHUS OMEPATUBHO - PO3BICKHBIX MEPOTIPHUITHI, U CYIOM TI0
MECTY HaxO0JIeHHsI XOJIaTalCTBYIOLIErO OpraHa. JTOT K€ CyJ MO NEpPBOM MHCTAHLUMU paccMaTpUBAI
xano0y W.I'. UepHoBoii Ha nelicTBus opranoB no3Hanus Y BJ] Bonrorpaackoit obmacty.

Taxum 006pa3zom, ocriapuBaeMbIMH MOJIOKEHUSAME cTaThu 9 DenepanbHoro 3akoHa "OO6 onepaTuBHO
- PO3BICKHOH JAeSTeNbHOCTU" KOHCTUTYLHOHHBbIE TpaBa U cBoOoabl M.I'. UepHoBoil, B ToM 4mucie
npenycMoTpeHHbie cTaThsiMu 46 (dactu 1 u 2) u 47 (vacte 1) Koncrurymuu Poccuiickoit @eneparum, He

HapyIIEHBI.

[Tonoxenue o0 "yIOIHOMOYEHHOM cyabe", cojlepikamieecss B 4acTH MepBOoil craTthul 9, BO
B3aUMOCBsI3U co cTtatbel 21 3akoHa Poccutickoit @enepanuu "O rocygapcTBeHHOM TaliHe" 03HAYaeT, 4To



paccMaTpuBaTh COOTBETCTBYIOLIME MAaTEPHUAlIbl MOKET TOJIBKO TOT CY/bsl, KOTOPBIM UMEET CHEMATIbHbIN
JONYCK K CBEJCHMSM, COCTaBISIOIIMM TOCYIapCTBEHHYIO TalHYy, O(OpPMIIEHHBIH B COOTBETCTBUHU C
TpeboBanusMu craThi 21 Ha3BanHoro 3akoHa Poccuiickoit @exepanuu. /laHHOE MOJOXKEHHE CaMoO IO
ce0e He HapylaeT KOHCTUTYLHMOHHbIe npaBa V.I'. UepHOBOMH, B TOM 4Mcie rapaHTUPOBAHHBIE CTAThSIMU
46 u 47 Koncruryuuu Poccuiickoit @enepanuu.

Crarps 21 3akona Poccuiickoit ®enepanun "O rocynapcTBEHHOH TaitHe" yke Obula MpeaMeToM
paccmotpenusi Koncrurynmmonnoro Cyaa Poccuiickoii ®eneparuu. B [locranosnenun ot 27 mapta 1996
roja mo jAeay O MpoBEepKe KOHCTUTYUMOHHOCTH ctated 1 m 21 3akona Poccuiickoit ®enepamuu "O
rocyJapCTBEHHOM TaliHe" yka3aHOo, YTO MPEAYyCMOTPEHHBIN cTaThei 21 mopsIoK JOIMycKa JOJIKHOCTHBIX
JUI] K CBEJACHUSM, COCTaBISIOIIUM TOCYJAapCTBEHHYIO TailHy, HOCHUT XapakTep OOIlero mpaBuiia, He
MCKJTFOYAIONIETO0, OJIHAKO, BO3MOXKHOCTH HCIOJB30BAHUS MHBIX CHOCOOOB JOCTYNa K rOCyJapCTBEHHBIM
CeKpeTaM M 3allUThl TOCYJapCTBEHHOW TaWHBI, CaMO CYIIECTBOBaHHE KOTOPBIX OOYCIOBJICHO, B
YaCTHOCTH, OCOOEHHOCTSIMM IIPaBOBOIO CTaTyca OTAEIbHBIX KAaTErOpuil JIMIl, BBITEKAIOIIErO U3
Kouncrutynuu Poccuiickoit @enepanuu, win HEMOCPEACTBEHHO MPEAyCMOTPEHO 3akoHOM. [Ipennucanus
ctatbi 21 (0 mpeaBapuUTEIbHON MPOBEPKE U PEIICHUH PYKOBOAUTENS OpraHa roCylapCTBEHHOM BJAcTH,
MPEANPUATHS, YIPESKICHUS WIM OpraHU3aIlMu O JOMYCKe) HE MOTYT OBITh PaclpOCTPaHEHbI, HAIPUMED,
Ha JnenyratoB PenepanbHoro CoOpaHus WM CyJel, HNOCKOJIbKY A3TO MNPOTHUBOPEUYUT MPUPOAE HX
KOHCTUTYIIMOHHOTO CTaTyca, OCOOEHHOCTSAM 3aHSTHUs JOJDKHOCTH (M30paHue WM OCOOBINH MOPSA0K
Ha3HA4YCHMs) ¥ BBIMOJHAEMbIX MU (QyHKIMI. COXpaHHOCTh TOCYAApPCTBEHHON TallHBI B TAKUX CIy4asx
rapaHTUPYETCs MYTEM HCIIOIb30BaHUS COOTBETCTBYIOIIUX MEXaHM3MOB OTBETCTBEHHOCTH.

B cBm3u ¢ nHasBanubiM [locranoBnenuem Konctutyumonnoro Cyma Poccuiickoit ®eneparumn
®denepanbHbIM 3aKOHOM OT 6 OKTAOpPs 1997 roga B 3akon Poccuiickoit denepanuu "O rocynapcTBeHHON
TaiiHe" BKJIIOYEHAa crTaThd 21.1, coryiacHo KOTOpo CyAbM Ha TEpUOJA MCIOIHEHHS MMM CBOUX
MIOJTHOMOYHI JIOMYCKAIOTCSl K CBEICHUSM, COCTABIISIONIMM TOCYAapCTBEHHYIO TaifHy, 0e3 IpoBeIeHUs
IIPOBEPOYHBIX MEpONPUATUH, NMPeayCMOTpeHHbIX craThedl 21 nanHoro 3akoHa. CoriacHo cratbe 1
3akoHa Poccuiickoii @enepanuu "O rocynapctBeHHoH TaitHe" (B penpakuuu ot 6 okta6ps 1997 rona) ero
MOJIOXKEHUS 00s3aTeNbHBI JUIsl UCIIOJIHEHUSI BCEMH OpraHaMu TOCYJapCTBEHHOM BIJIACTH, TOJKHOCTHBIMU
JUIIAMU M TpaXkJIaHaMH, B3SIBIIUMH Ha ceOsi oOs3arenbcTBa JIMOO OOS3aHHBIMH 10 CBOEMY CTaTycCy
WCIIONHATH TpeOOBaHUs 3aKOHOaTENbCTBA Poccuiickoit deneparuu 0 rocyaapcTBeHHOM TaitHe. OTcrona
CIIelyeT, 4TO IOJIOKEHHE CcTaTbu 9 paccmarpuBaemoro denepaibHOro 3akoHa 00 YIOJIHOMOYEHHOM
Cyllbe, O3HAYaBIllee HEOOXOIUMOCTh pACIpOCTpaHEHUS Ha Hero TpeboBaHuM crarbu 21 3akoHa
Poccuiickoit ®enepaunn "O rocynapCTBEHHOM TaliHE" Kak YCIOBHE JOIyCKa K CBEACHMSIM,
COCTaBJISIIOUIMM TOCYJAapCTBEHHYIO TailiHy, Oojiee He JEMCTBYeT M HE MOXKET NPHUMEHSATHCA CyllaMu,
JOPYTHMHU OpraHaMH U JOJLDKHOCTHBIMU JIMIIAMH.

7. B xanobe ocapuBaeTcsi KOHCTUTYIIMOHHOCTH ToJiokeHu# ctathu 10 deaepansHoro 3akoHa "O06
ONEpaTUBHO - PO3BICKHOW MAEATENBHOCTU", €€ YacTeil NepBOM M BTOPOIl, KOTOpBIE IPEIOCTABIISAIOT
BO3MOXXHOCTh OpraHaM, OCYIIECTBIISIOIIMM OINEPAaTUBHO - PO3BICKHYIO JEATEIbHOCTh, CO3/aBaTh H
UCMOJb30BaTh HMH(GOPMAIMOHHBIE CHCTEMBl, @ TaKXXE 3aBOJUTH JeJla OMEPaTHBHOIO yueTa B LEJIX
coOMpaHUsl U CUCTEMaTHU3allMM CBEIEHUMN; YacTU TPETbEH, COINIaCHO KOTOpoHM (hakT 3aBeleHus iena
OIEPATUBHOTO yuyeTa HE SBJSETCS OCHOBAHHEM JUI OTPaHUYEHUs KOHCTUTYIHMOHHBIX IpaB U CBOOOM, a
TaK)K€ 3aKOHHBIX MHTEPECOB YEJOBEKa M Tpa)JIaHHWHA; YacTU YETBEPTOM, COIVIACHO KOTOpOMl Jeno
OIIEpaTUBHOTIO Y4eTa MPEKPAIIAETCs B CIy4asX PEIICHUs KOHKPETHBIX 3a/a4 ONEpPaTHBHO - PO3BICKHOU
ACATCIIBHOCTH, NPECAYCMOTPCHHBIX cratheil 2 JaHHOI'O d)enepam,Horo 3aKOHAa, W YCTAaHOBJICHHUA
0OCTOSITENLCTB, CBUJETEIBCTBYIOIIUX 00 OOBEKTUBHOM HEBO3MOXKHOCTH pelIeHHs 3TuX 3anad. Kpome
TOro, 3adBUTCIBHHUIIA CUUTACT JAHHYIO CTaTbIO HCKOHCTI/ITYHHOHHOﬁ B CUIIy OTCYTCTBHA B Hen
IIOJIOXKEHUS, OTPAHUYUBAIOILETO CPOKH IIPOBEIACHUS OIIEPATUBHO - PO3BICKHBIX MEPOIIPUITHH.

N3 npuBeaeHHBIX OI0KEHHI cTaThbi 10 B CHCTEMHOM CBSI3U CO CTAaThsIMU 2 M 7 pacCCMaTpUBaeMOI0



@denepadbHOTO 3aKOHA, B KOTOPBIX OMNpPEAENCHbI 3aJaydl ONEPATUBHO - PO3BICKHOW NIEATEbHOCTH U
OCHOBAHMS JUIsl IPOBEJICHUSI ONEPATUBHO - PO3BICKHBIX MEPOIPHUATHI, CIEAYET, UTO B HUX UAET PeYb O
COOMpPAaHUM M CUCTEMATHU3AIMH He "MOOBIX CBEICHUN", KaK ToJlaraeT 3asBUTEIIBHULIA, a JIUIIh CBEICHHM,
SIBJISIFOIIMXCS OCHOBAaHUEM JUISl MPOBEACHUS OMEPATUBHO - PO3BICKHBIX MEPOINPUSITUH U CBSI3aHHBIX C
BBISIBIICHUEM, MPEAYNPEKICHUEM, TPECCUCHUEM U PACKPBITUEM IMPECTYIICHUH, a TaKKe BBISIBJICHUEM U
YCTQHOBJICHUEM JIWII, UX MOJTrOTABIMBAIOIINX, COBEPIIAIONIMX WM COBEPIIMBIIUX, C OCYIIECTBICHUEM
PO3bICKA JIUII, CKPBIBAIOIIUXCS OT OPraHOB JTIO3HAHUS, CJICJICTBUS U Cy/a, YKIOHSIOIIMXCS OT YTOJIOBHOTO
HaKa3aHUs, a TaKXKe PO3bICKa 03 BECTH IPOMABIIMX, C JOObIBAHHEM HH(GOPMAIIMH O COOBITHUAX WU
JNEUCTBUAX, CO3JAIOLIUMX YIrpo3y TOCYJAapCTBEHHOM, BOCHHOM, 3KOHOMMYECKOM WM 3KOJOTHMYECKOU
oe3onacHoctn Poccuiickori ®enepanuu. Uto KacaeTcsi pacrpoOCTpaHEHHs] OMEPATHUBHO - PO3BICKHBIX
MEpONPUSITHI Ha BCTYIMAIOIMIMX B KOHTAKThI C JIMIIOM, B OTHOILIEHUH KOTOPOTO OCYILECTBISAIOTCS 3TU
MEpOIPUATHS, TO OHO JONYCTUMO TMOCTOJIbKY, TIOCKOJBbKY 3ajlaya OMNEpPaTUBHO - PO3BICKHBIX
MEPOTPUSITHI 3aKJII0YAETCS B YCTAHOBJICHUH IIPECTYITHBIX CBS3€H MPOBEPSIEMOTO JIUIIA.

CnenoBarenbHo, crtatbs 10 perizameHTHpyeT cOOp, XpaHEHME M HCIOJIb30BAaHHWE CBEJCHMMN
(uH(OpMaIIH), KacaOIIUXCS MPECTYMHOTO nesHus. [IpecTymnmHoe nessHue He OTHOCHUTCSA K chepe YacTHOM
KM3HM JIUIA, CBEIEHUS O KOTOPOH HE JI0IMyCKaeTcs coOMpaTh, XpaHUTh, UCIIOJIb30BaTh U PACIIPOCTPAHSATh
0e3 ero corjacus, a MOTOMY IPOBEJACHHWE TAaKUX OINEPATUBHO - PO3BICKHBIX MEPONPHUATHA HE MOMKET
paccMaTpuBaThCsl KaKk HApyLIEHWE KOHCTUTYLIMOHHBIX IIpaB, MPEAYCMOTPEHHBIX cTaTbed 24
Koncrurynun Poccuiickonn @enepanuu.

JoOwiBanue cBeneHuil (MH(MOPMALINK), KACAIOIIUXCS MPECTYMHOrO JESHUS, B XOJ€ OMEpPaTHUBHO -
PO3BICKHBIX MEPONPUITHI, CBSI3aHHBIX C OTPAHUYCHUEM KOHCTHUTYLHMOHHBIX IpaB, MPEIYCMOTPEHHBIX
ctatbsiMu 23 (uacth 2) u 25 Koncrurynuu Poccuiickoit @enepaiii, BO3MOXKHO JIUIIb 110 CyA€OHOMY
pemieHunto, 4yTo cienyer u3 crareit 8§ m 9 paccmarpuBaemoro denepanbHoro 3akoHa. [losTomy uacTte
TpeThs ero cratbu 10 gBisieTcs] OAHOW M3 rapaHTHUl KOHCTUTYLMOHHBIX MPaB IPaKJaH, - 3aBEJECHUE Jiea
OTEPAaTUBHOTO YYe€Ta HE JaeT OCHOBAHHWH TPOBOJHWTH OINEPATUBHO - PO3BICKHBIE MEPOINPHUSITHUS,
OTPAaHUYUBAIONIUE KOHCTUTYIIMOHHBIE TMpaBa TpaxaaH ¢ HapyuieHueM TpeboBanuii KoucTutyruu
Poccuiickoit deneparuu u GpeaepanbHOro 3aK0Ha.

W3 yactu uyerBepToil cTarbu 10 BO B3aMMOCBS3M C 4acTbIO BTOPOM JAQHHOW CTaThHM, a TaKXKe CO
cTaTbed 2 ¥ MOANYHKTOM | MyHKTa 2 4acTu nepBoil ctaTbu 7 paccMarpuBaemoro denepanbHOro 3aKoHa
CIIEyET, YTO €CJIM CBEJIECHHS, HA OCHOBAHUU KOTOPBIX 3aBEICHO JIEJO0 NPEABAPUTEIBLHON ONEepaTUBHON
MIPOBEPKH M TPOBOJATCS OINEPATUBHO - PO3BICKHBIE MEPOIPUITHS, HE IMOATBEPAWINCH, a 3HAYUT,
KOHKpETHasl 3a7ja4ya COOTBETCTBYIOIMX ONEPATUBHO - PO3BICKHBIX MEPONPUATUI B TAKOM CIIydae pellcHa,
TO IIPOBEPKA IMPEKPAILAETCs], PABHO KAK MOMJICKUT INPEKPAIEHUI0 M JI€J0 ONEPaTUBHOrO ydera. Yro
KacaeTcsi ONEPATUBHO - PO3BICKHBIX MEPONPUSATUM, CBA3AHHBIX C OIPAaHUYEHMSIMM KOHCTUTYLMOHHBIX
mpaB U cBOOOJI, MPEAYCMOTPEHHBIX cTaThsiMu 23 (dacTh 2) u 25 Koncturynuu Poccuiickoit @enepanuu,
TO B COOTBETCTBMM C YacTbIO MATOM CTaTbW 9 CPOK MX NMPOBENEHHUS ONPENEIAETCS CYAOM U HE MOMKET
MpeBbIIaTh I[IECTH MECSIEB, €CIM HHOE HE YKa3aHO B CaMOM CYJeOHOM IIOCTAHOBIIEHUH; IpH
HEOO0XOJAUMOCTH TMPOMJICHHUSI CpOKa JEWCTBUS MOCTAHOBJICHUS CY/bS BBIHOCUT CyJeOHOE pelleHue Ha
OCHOBAHHWH BHOBB IIPE/ICTABICHHBIX MAaTEPUAIIOB.

B ornomennn M.I'. YepHOBOIl [1€10 ONEpaTUBHOIO y4yeTa (AEI0 MpeIBApUTENBHON ONEPATHBHON
npoBepku) Obw1o 3aBeneHo 5 mast 1995 roma. 30 mas 1995 roma Bonrorpaackuii obGnactHOM cyn
MOCTAHOBUJI Pa3pelInTh MPOCTyIIMBaHUE TeIEPOHHBIX IEPErOBOPOB MPOBEpsieMOi cpokoM Ha 60 aHei;
MIPOJUIEHUS CpOKa JEeNUCTBUS CyAeOHOTo MOCTAHOBJIEHMS, PABHO KaK M pa3pelieHus] Ha OCYIECTBICHHE
KaKMX-THOO JPYrMX OINEPaTUBHO - PO3BICKHBIX MEpPONPUATHHA, CBS3aHHBIX C OTPaHUYCHUEM
KOHCTUTYIIMOHHBIX TipaB M.I". UepHoBoii, He Obl10. B cripaBke ['enepanbHOi TpokypaTypsl Poccuiickoit
@eneparnuu ot 30 aBrycra 1995 roga ykaszano, 4to "B xoje npoBepku padoTHukamu Y B/l noka3aTenbCcT
o npuvactHOcTH W.I'. YUepHOBOK K COBEPIICHUIO TSKKOTO MPECTYIUICHUSA, MPEIYCMOTPEHHOIO YaCThIO



Bropoil ctarbu 162.5 YK PC®CP, He ycTaHOBJIEHO; JaHHBIX O JIMLAX, KOTOPbHIE SIKOObI 3aHHMAIOTCA
HE3aKOHHOHM mepenpojakeil aBTOMAlIMH, W  CAEJIKaX, IPOBEIECHHBIX HMH C HU3BICYCHHEM
HEKOHTPOJIMPYEMOTO J0X0/a B 0CO00 KPYIMHOM pa3Mmepe, B aene He umeercsa'. OTcrona cieayer, urto B
COOTBETCTBUM C TpeOOBaHUSIMH 4YacTH uyeTBepToil cratbu 10 1e710 omepaTMBHOrO ydera B OTHOILIECHUU
N.T". YepHOBOI1 mOAJIEkKATIO TPEKPALLECHUIO.

Takum o00pa3oM, HET OCHOBaHUH YTBEp)KJIaTb, YTO KOHCTUTYLIMOHHBIE IIpaBa 3asiBUTEIILHULIbI
HapyLIEHBl OCIIapHBAEMbIMU €10 TOJIoKeHus MU ctatbu 10 DenepanbHoro 3akona "OO omepaTuBHO -
PO3BICKHOM JEATEIIBHOCTH .

8. B xanobe ocmapuBaeTcsi KOHCTUTYLIMOHHOCTh YacTH BTOpO# ctatbu 11 ®denepanbHOro 3akoHa
"OO omepaTUBHO - PO3BICKHOMN JIEATEILHOCTH", COTJIACHO KOTOPOM PE3yJIbTaThl ONEPATUBHO - PO3BICKHON
JESATENbHOCTH MOTYT CIYXHTb TIIOBOJJOM M OCHOBAaHHEM JUIsi BO3OYXKICHHS YTOJIOBHOTO [ela,
MIPEJICTABIIATHCS B OpPraH JO3HaHUSA, CIEJAOBAaTENI0 UM B CYyJ, B MPOU3BOACTBE KOTOPOTO HAXOAMUTCA
YTOJIOBHOE JI€JI0, a TAKXKE MCIIOJIb30BaThCsl B JOKA3bIBAaHUM IO YTOJIOBHBIM J€JlaM B COOTBETCTBHUH C
MOJIOKEHUSIMU ~ YTOJIOBHO -  MPOIleCCYallbHOTO  3aKoHojaTenbcTBa  Poccuiickoit  ®epepanum,
perIaMeHTHPYIONMMH COOMpaHue, TMPOBEPKY M OIEHKY JO0Ka3aTenbCTB. lIpeacraBieHue pe3yabTaToB
OMEepPaTHUBHO - PO3BICKHOW JESITeNbHOCTH, KaK TOro TpeOyeT 4acTh TPEThsl JAHHOM CTaThbu, TakKke
ocriapuBaeMasi 3asiBUTEJIbHULIEH, OCYLIECTBIIIETCS HA OCHOBAHUU ITOCTAHOBJIEHUS! PYKOBOJUTEIIS OpraHa,
OCYILECTBISIIOLIETO OMEPAaTUBHO - PO3BICKHYIO JAEATEIbHOCTb, B TMOPSAKE, MPEAYCMOTPEHHOM
BEJIOMCTBEHHBIMU HOPMATHUBHBIMU aKTaMH.

CormacHo noxymeHntaM, npenocrasieHHbIM Koncrtutynnonnomy Cyay Poccuiickoit @enepanuu,
JIEJIO OIIEPaTUBHOIO YYeTa U ONEPATUBHO - PO3BICKHBIE MeponpusaTus B oTHoueHuu M.I". UepHoBoii ObL1H
IPEKpaIleHbl, a pe3yJabTaTbl ONEPAaTUBHO - PO3BICKHOW JEATENbHOCTH HE OBLIM MCIOJIB30BaHbI B LIETX,
npeaycMoTpeHHbix ctatbeid 11. TlosoxeHus dacteil BTOpol M TpeTbeil maHHOM crtathu B nene M.I.
YepHOBOW HE NMPUMEHSINCHh U HE MOAJEKAIU NpuUMeHeHUI0. Cle0BaTeNbHO, B CHIIy IIyHKTa 2 4acTH
nepBoi cratbu 43, cratbu 68 M myHKTa 2 crathu 97 denepaqbHOr0 KOHCTUTYIMOHHOTO 3akoHa "O
Konctutynuonnom Cyzne Poccuniickoii denepanun” npou3BOACTBO M0 HACTOSALIEMY JENY B 3TOH 4acTu
MTOJIEIKUT IIPEKPALCHUIO.

9. Kak cnenyer U3 U3J10KEHHOTO, B KOHKpeTHOM nene M.I'. YepHoBoli HapyllleHus ee mpas, B TOM
YUCJIe TPEayCMOTPEHHBbIX cTarthsiMu 23, 24, 25 u 46 Kouctutyuuu Poccuiickoit @Denepanuu,
HEIMOCPEACTBEHHO M3 OCHapUBaeMbIX MOJOXKEeHMM ctateit 5, 6, 7, 9, 10, 11 u 12 ®denepanbHOro 3akoHa
"O6 onepaTHUBHO - PO3bICKHOM €ATEIBHOCTU" HE BBITEKAIOT U ATH MpaBa MojJiexar cyeOHol 3aimuTe, B
TOM 4YHCJIE HA OCHOBE OCIIAPMBAEMBIX €10 HOpPM. HapyleHuss KOHCTUTYLMOHHBIX NPaB 3asBUTEIIbHULIBI,
Kak cienyer u3 onpeneneHns BepxoBHoro Cyna Poccuiickoin denepanuy, AONYIIEHBI B pe3yJbTare
NPUHATUS HEOOOCHOBAHHBIX U HE3aKOHHBIX MPABONPHUMEHUTENBHBIX aKTOB. DTO MOATBEPKAAETCS U TEM,
yto 22 asrycta 1995 roma B CBfA3M € HapylleHHEM KOHCTUTYLMOHHBIX IIPAaB 3asBUTEJIbHMIIBI
npokypatypoii Bonrorpaackoit o6sact Obls10 BO30YX/I€HO YTOJIOBHOE JEJ0 110 OOBUHEHUIO HayaJbHHUKA
mraba YB/] Bonrorpaackoii o6nactu H.M. HukumieHko B mpecTyniaeHUsIX, MPeAyCMOTPEHHBIX CTaThsIMU
140.1 u 170 YK PCOCP. B xone cienctBus MpeACTOsIO BBISCHUTH OOOCHOBAHHOCThH 3aBEACHUS Jela
orepaTuBHOro ydera B oTHomueHuu M.I'. UepHoBoil n mpociymuBaHus ee Tele(OHHBIX MEePEeroBOpOB.
CynebHas komerusi o yroioBHbIM JienaM BepxoBHoro Cyna Poccuiickoit @enepannun 26 mapra 1998
rojia OTMeHuia BeiHECeHHBIN 1o neny H.M. Huknmenko onpaBaaTenbHbli IpuroBop ot 19 urons 1997
rojia ¥ BCe MOCIeNyIoIue cy/1eOHble TOCTAHOBJICHUS U ONpEeNIeHHs 0 Iy U Iepeaja ero Ha HOBoe
cynebHoe paccMoTpeHue. B cBsi3M ¢ paccMOTpeHHEM JaHHOTO YTrOJOBHOIO Jieda MPOM3BOACTBO IO
rpaxaaHckoMy gaeny mo skanobe WM.I. YUepHoBoid Ha AeHCTBUS oOpraHa M JOJDKHOCTHBIX JIMIL,
IIPOBOJIMBIINX B OTHOIIEHUH HEE ONIEPATUBHO - PO3BICKHBIE MEPOIIPUATHUS, ObIJIO IPUOCTAHOBIIEHO.

[TpoBepka e 3aKOHHOCTH W OOOCHOBAaHHOCTH MPAaBONPUMEHMTENBHBIX DPELICHUH HE BXOAUT B



komrnereHiuio Koncrurymmonnoro Cyna Poccuiickoit denepanuu, KOTOpbId, 0 cMbIcay crateid 118,
125, 126, 127 u 128 Konctutynuu Poccuiickoii deaepanyu, He MOKET MOJAMEHATh MPABOINPUMEHUTES,
B TOM YHCJIE CYJIbI OOIIEH IOPUCIUKITHH.

Ncxons W3 U3II0KEHHOTO U PYKOBOJICTBYSCh YacThlO BTOPOM cTaTtbv 36, MyHKTaMu 2 U 3 4acTu
IIEpBON U YacTbiO BTOPOU cTaThu 43, cTarbel 68, yacThio MEpBOM cTaThu 79, yacTbio EpBOM cTaThu 96 U
cratbeit 97 ®enepanbHoro KOHCTUTYyHHMOHHOTO 3akoHa "O Koucrutynmonnom Cyne Poccuiickoii
®Oenepaunn", Koncruryunonnsiii Cya Poccuiickoit deneparuu onpeaenun:

1. IlpekpaTuTh NPOU3BOACTBO IO J€1y B YacTH, KacCarolIEWCs NPOBEPKHM KOHCTUTYLMOHHOCTH
ocniapuBaembIx M.I'. YUepHOBOM IOJOKEHUN, COAEPKAIIUXCSA B YaCTAX BTOPOU, TPETbEH W YETBEPTOU
CTaTbM S5, MyHKTe 6 4YacTU MepBOM cTaThbu 6, MOANMYHKTE | MyHKTa 2 4acTH MEPBOM CTAThbU 7, YACTAX
IIEpBOH, BTOPOil, TPEThEW U YETBEPTOM CTAaThbU 9, HacTAX NEPBOM, BTOPOW, TPEThEN M UYETBEPTON CTaTbU
10, yacTsax nepBoM, TpeThell u ueTBepToii ctaThu 12 denepanbHoro 3akoHa ot 12 asrycra 1995 rona "O6
OMEpPAaTUBHO - PO3BICKHON JIEATEILHOCTH", TOCKOJIBKY HEMOCPEACTBEHHO YKa3aHHBIC MOJIOKEHUS,
MPUMEHEHHbIE B JieJe 3asBUTEIbHUIIBI, HE HapyIIalOT €€ KOHCTUTYLUHOHHBbIC IMpaBa W CBOOOIBI, H,
CJIEIOBATENIbHO, €€ Kajnoba B 3TOM 4yacTU He SIBISIETCS JOMYCTUMOM B COOTBETCTBHM C TPEOOBAHUSAMHU
®enepanbHOro KOHCTUTYMOHHOTO 3akoHa "O Konctutyunonnom Cyzne Poccuiickoit @enepaunn.

2. IlpekpaTuTh MPOU3BOJCTBO IO JIeTy B YaCTH, KaCAIOIICUCS MPOBEPKU KOHCTHUTYLHOHHOCTH
ocnapuBaeMbix M.I'. UepHOBOI MOJOKEHHH, COAEPKAIUXCS B YacCTAX BTOPOH, TPETbEeH M UYETBEPTOU
cratbu 5 3axkoHa Poccuiickoit ®@enepanuu ot 13 mapra 1992 roma "OO omepaTMBHO - PO3BICKHOM
nesrensHOCTH B Poccuiickoit @enepanuu, MOCKOIBKY OHHM YTPATWJIM CHIIy K Haydaly pacCMOTPEHHS
HaCcTOAWICTO J€ja U UX MPUMCHCHUCM KOHCTUTYHHWOHHBLIC IIpaBa U CBO6OI{I)I 3as1BUTCIBHUIIBI HE ObLIH
HapyIlIeHBI.

3. Ilpekpatuth NPOU3BOACTBO IO JEJIy B YaCTH, Kacarolleicss MPOBEPKU KOHCTUTYLIMOHHOCTHU
ocrapuBaembIx M.I'. UepHOBOHN MNONOXKEHWH, COAEPXKAIIMXCSA B 4YACTSIX BTOPOM M TpeTheil crathu 11
@enepanpHoro 3akoHa ot 12 asrycra 1995 roma "OO onepaTWBHO - PO3BICKHOHN JAedTeIbHOCTH',
IIOCKOJIBKY OHU HE NPUMEHEHBI U HE MOJIekKAaT NPUMEHEHHUIO B JIEJI€ 3assBUTEIBHUILBI U, CIE0BATEILHO,
ee jkajo0a B ATOW 4acTH HeE SIBISIETCS JOIMYCTUMOW B COOTBETCTBMM ¢ TpeOoBaHusMU DenepasbHOro
KOHCTUTYMOHHOTrO 3akoHa "O Koncturynmonnom Cyne Poccuiickoit @enepanun’.

4. IlpexkpaTuTh MPOU3BOJCTBO MO €Ay B 4YacTH, KacarolleWcs MPOBEPKH KOHCTUTYILMOHHOCTH
ocrapuBaemoro M.I'. YepHoBoil nonoxxenus crateu 9 denepanpHoro 3akoHa ot 12 asrycra 1995 rona
"O6 omepaTMBHO - PO3BICKHOW JEATEIbHOCTH'", COTJIAaCHO KOTOpPOMY Marepuayibl 00 OrpaHUYEeHUU
KOHCTUTYLMOHHBIX TIpaB TpaXXAaH MpPU MPOBEJAECHUU ONEPATUBHO - PO3BICKHBIX MEpONPHUITUN
paccMaTpuBalOTCA JIMILIb YIIOJIHOMOYEHHBIM CY/Ibe€W, MOCKOJbKY JaHHOE IMOJIOXKEHHUE YTPaTHIIO CUIY K
Hayajly paCCMOTPEHHUs HACTOSIIETO A€Nla U IPUMEHEHUEM ITOTO IOJI0KEHUSI KOHCTUTYLIMOHHBIE NIpaBa U
cBoOoabl N.I". UepHOoBOI1 HE ObLIH HApYIIEHBI.

5. Omnpenenenune KoncrtutynunonHoro Cyma Poccuiickoit ®enepanuy 1o JaHHOW kanmobe
OKOHYATEJIbHO U 00KaJIOBAHUIO HE MOIJIEKHUT.

6. Hacrosimee OmpeneneHue mNOIeKUT omyonukoBaHuto B "CoOpaHuWM 3aKOHOAATENbCTBA
Poccuiickoit @enepanun" u "Poccuiickoii razere". OnpezeneHue T0JKHO OBITH OMYOJIMKOBAHO TAKXKE B
"BectHuke Koncrutyunonnoro Cyna Poccuiickoit ®denepannn".

Koncrutynmonsnsiit Cyn
Poccuiickoit @eaepanuu



OCOBOE MHEHUE
CcyabW KOHCTUTYLIMOHHOIO CYOJA POCCUACKOWU ®EQEPALIMA
A.Jl1. KOHOHOBA MO AENY O NPOBEPKE KOHCTUTYLUMOHHOCTU
OTAENbHbIX MONOXEHUA ®EAEPANBHOINO 3AKOHA
"OB ONEPATUBHO - PO3bICKHOWN OEATENIbHOCTU" MO XANOBE
FPAXOAHKU U.I. YEPHOBOW

B cootBeTcTBHM co cTaTheit 76 DenepaibHOr0 KOHCTUTYHMOHHOTO 3akoHa "O KoHCTUTynmoHHOM
Cyne Poccuiickoii ®enepanuu" BbIpakal0 CBO€ MPUHIMUIIAAIBHOE HECOTJacue C pelieHueM
Koncrutynmonnoro Cyna no jaHHOMY JIemy.

1. Ilpexpaiienne mMpou3BOACTBA MIPAKTUUYECKU 11O BCEM TPEOOBAHMAM 3asIBUTEIBLHULIBI U TEM CaMbIM
OTKa3 eil B mpaBe Ha oOpallleHue C 1aHHOM kan000ii ecTh, 0 HAllleMy MHEHHIO, HE YTO MHOE, KaK OTKa3 B
MPaBOCY/IUH.

[IpekpaTuB 1e0 B CBSA3M C HENOMYCTHMOCTBIO kanoObl, KoHctuTymonHnsni Cyn ¢akTU4ecku
M3MEHWI cBoe mnepBoHauanpHOe perieHue ot 08.01.98 o mpuuaTHUM OOpamieHUsT K PaCCMOTPEHHIO H,
CIICZIOBATEIILHO, O JIOITYCTHMOCTH YKaJI00bl, XOTs TIOCJIC 3TOTO HU B MPOIECCE TOArOTOBKH, HH BO BPEMs
CIIyIIaHUS JIella HE OBLIO YCTAaHOBJICHO KAaKUX-TMOO HOBBIX (AaKTOB U OOCTOSITENBCTB, JAFOIIUX
OCHOBAHHE JIJIsl HHOM OIICHKH.

Cyn HeoOOCHOBAaHHO OTCTYNHJI TakK)K€ OT MHOTOKPATHO IOATBEP)KIAEMOH MM paHee TO3HIUH,
BBITEKAIOUIE W3 MOJNoKeHUH cratbu 97  @DenepanbHOrO0  KOHCTUTYLIMOHHOTO  3akoHa 'O
Koncturynmonnom Cyne Poccuiickoit denepanun”, B COOTBETCTBUM C KOTOPBIMHU jkajo0a JOMyCTHMA,
ecnu: 1) 3aKOH 3aTparvMBaeT KOHCTUTYIMOHHBIE IpaBa M CBOOOJBI TpakJaH; 2) 3aKOH NMPUMEHEH WU
MOJJICKUT TPUMEHEHHI0O B KOHKPETHOM jeine. OYeBUAHO, 4YTO BBITEKAIOIIME OTCIO/Ia OCHOBAHUSA
HE/IOMYCTUMOCTH JKaJIoObl HE MOTYT OBbITh MCTOJIKOBaHBl PACHIMPUTEIBHO, MO0 TakuM o00pazom
OrPaHUYMBACTCS MIPABO HA OOPAILICHUE B CYA.

Hanpotus, Bce MaTepuainsl Jiena ¢ aOCOIOTHON OYEBUIHOCTHIO CBUIETENLCTBYIOT O TOM, 4TO 00a
YKa3aHHBIX YCJIOBUS AONMYyCTUMOCTH *kanoosl M.I". YepHoBoi1 OblN COOMIOAEHBI.

Bonpoc e 0 TOM, HapylleHbl WM HET KOHCTUTYLMOHHBIE IIpaBa 3asBUTEIIBHULBI UMEHHO
paccMaTrpuBaeMblM 3aKOHOM, HE MOXET ObITh MCTOJIKOBAaH KaK JOMOJHUTEIbHOE OCHOBaHUE
JOMYCTUMOCTH WJIM HEIOMYCTUMOCTH KaJoOBbl, IMOCKOJbKY OH SIBISETCS HEOThEMJIEMOW YacTbhiO
paspelieHus Aena Mo CymecTBY B COOTBETCTBHM coO cTaTbeil 100 denmepanbHOr0o KOHCTUTYLHHOHHOTO
3akoHa "O Koncrutyumonnom Cyne Poccuiickoit denepanun" 1 MoXeT OBbITh pa3pelleH JHIIb ¢ TOYKH
3peHusi TOJBKO OJHOTO W3 JBYX BapuUaHTOB - TPU3HAHMUS  KOHCTUTYLMOHHOCTH  WJIH
HEKOHCTUTYLIMOHHOCTH PACCMaTPUBAEMBbIX IOJIO)KEHUH. YTBEpXKIEHHUE O TOM, YTO JaHHBIM 3aKOH He
HapyllaeT KOHCTUTYLIMOHHBIE TIpaBa 3asBUTENbHUIBI, O3Ha4yaeT (HaKTUUECKHU CKpBITOE MpHU3HAHHE
JAHHOTO 3aKOHa COOTBETCTBYIOIIMM KOHCTUTYIMM, OJHAKO CyJ YKJIOHSAETCS INPU ITOM OT MpsIMOU
OLIEHKH KOHCTUTYLMOHHOCTH 3aKOHa, TO €CTh OT Pa3pelIeHHs] KaJlIoObl MO CYHIECTBY. DTO BUIHO TaK¥Ke
U3 TOro, 4TO B MOTMBUPOBOYHON dYactu OmnpeneneHus COAEpKAaTCs MHOTOUYHCIECHHBIE OLIEHKH
OCIIapUBAEMbIX TOJOXKEHUH ¢ TOYKM 3pEHHs] KOHCTUTYLHOHHBIX HOPM, YTO TNPOTUBOPEUUT
OKOHYATEJIbHON CEHTEHINH.

Vreepxkaenuss KonctutynnmonHoro Cyma o TOM, 4YTO TNPaBONPUMEHHTENb JIEWCTBOBAI B
IIPOTUBOPEYUU C 3aKOHOM, BOIIPEKHM 3aKOHY WJIM O TOM, YTO OH IIPUMEHHII HE T€ HOPMBI, KOTOPBIC
ClIeyeT IPUMEHSTD, I10 HAIIEMy MHEHHIO, BBIXOAAT 3a MPEIECIIbl BOIIPOCOB, MOMIECKAUX YCTAHOBICHUIO



U HUCCICAOBAHHUIO B HAHHOM JCJIC, IOCKOJIbKY OTHOCATCA K KOMIICTCHUUH APYIUX CyAOB WM HWHBIX
OpraHoOB.

B nene ke OTCYTCTBYIOT Kakue-nMOO OCHOBAaHMs Ul TakWX BbIBOAOB. Tak, INpokyparypa,
npoBepsBIIast xkano0bl UepHOBOI, HE Hallla HapylIeHni 3aKkoHa B J€SIT€IbHOCTH ONEPATUBHBIX OPTraHOB.
Heno mo oOBuHeHuto Hukuiienko, Ha kortopoe ccbutaercsi Konctutynmonusii Cyn, He HMeeT
HEMOCPEJCTBEHHOI0 OTHOIIEHUS K NIPUMEHEHHUI0 ocnapuBaemMoro 3akoHa. B pemenun Bosrorpazackoro
00JIaCTHOTO cyza 1o jkanobe UepHOBOW Takke HET YTBEPXKIEHHUS O HapylIeHUWH 3aKOHA, a HAlpOTHB,
YTBEp)KIaeTcs IPOTUBOIOIOKHOE.

He mosBomsier caenate monoOHbIe 0000IIEHHBIE BBIBOABI M pemieHHe CyneOHON KOJUIETHH 10
rpaxaanckuM aenam BepxoBuoro Cyna Poccuiickoit @enepanuu. [IpuBeneHHoe B HEM TOJIKOBAHHE IS
JAHHOTO Cllydasi OJIHOTO M3 OCIIapUBAEMBIX IMOJIOKEHUN 3aKOHA KaK pa3 M MOKa3bIBACT, YTO JIOMYCKAETCS
pasIMyHOE HMX TOJIKOBAaHWE PAa3HBIMH TPABONPUMCHHUTEIIIMH M TEM CaMbIM IOATBEPIKIACTCS
WMMaHeHTHas J1e(peKTHOCTh HOpMBI. [[aHHOE peleHne He YCTPAHIeT U He MOXKET 3aMEHHUTh CaMo I10 cebe
paspelieHrue H1 OJHOTO U3 BOMIPOCOB, MMOCTABJIEHHBIX B KOHCTUTYIIMOHHOM kanooe UepHOBOIA.

[TosTOMYy BpsiI M MOXXKHO YTBEpXJAaTh, uTo YUepHOBa MONlydymsia B STOM pPEIICHHH IPABOBYIO
3amuTy. M3BecTHO, 4TO B Te4eHUE OojIee TPeX JIET BILIOTH JI0 HACTOSIIIETO BPEMEHH e TpeOOBaHHS TaK U
He OBUIM YJOBJIETBOPEHBI. XapaKTepHO Takke, 4yTo euie B Mapre 1998 roma cynps LlenTpanpHoro
paiioHHOTO cyza r. Boarorpana, paccmarpuBaBiias xano0y UepHOBOH, 3asiBUIa CAMOOTBO/, CChUIASACH HA
yrpo3sl npeacraButens YBJI, "d4to y cyapu mmeercss NWYHAs JKM3Hb M ONEPATHBHO - PO3BICKHBIC
MEpOIPUATHSI IO 3aKOHY HPOBOASATCS MPOTUB JIFOOOT0 rpakJaHuHa".

2. B wMarepuanmax Jena HMEIOTCA MHOIOYHUCIIEHHbIE JaHHbBIE O TOM, UTO OCHOBHBIE
KOHCTUTYLIMOHHBIE TpaBa 3asBUTEIbHUIBI, B TOM YHCIE TapaHTUpPOBaHHbIE cTaThsiMu 19 (uwacts 1), 21
(wactp 1), 23, 24, 25, 29 (uyactb 4), 45 (uwacte 1), 46 (wactu 1, 2), 52 Koucrurymuu Poccuiickoit
@enepanuy, rpy0o HapyllalMch HE TOJNbKO (DEHOMEHAIBHBIM IPOU3BOJIOM IPABOOXPAHUTEIBHBIX
OpPraHoB, HO UMEHHO NOTOMY, UTO oOxanyemblil ero denepanbHbli 3aK0H "OO ONepaTuBHO - PO3bICKHOM
JEATENIBHOCTH'" KaK pa3 M JONYCKAaeT TaKOW MPOM3BOJ M IPAKTUYECKH HEOIPAaHUYEHHOE YCMOTPEHHE
CHEICTYKO0, OCYIIECTBIISIFOIIMX ATY A€ATEIbHOCTb.

Kak BuaHO M3 MarepuanoB jxanoObl, B utoHe 1995 roma xypHamuctka WM.I'. UepHoBa B CBsI3U ¢
MOJATOTOBKOM psijla KPUTHUECKUX NyOnuKanmuii o padoTe BOJITrOrpajckod MMIIUIMH IOJBEpraiach
IIAHTaXXy CO CTOPOHBI OTBETCTBEHHBIX Nl YBJl Bosrorpaackoit o61actu, KOTopble YIpoXKajld MpeaaTh
orjiacke KOMIPOMETHpYIoIIKe (aKThl €€ TUUHOM KU3HU, JOOBITHIE ONEPATUBHBIM ITYTEM.

B cootBetcTBHU cO cTaTthelt 5 DenepanbHOro 3akoHa "OO onepaTuBHO - PO3BICKHON JesITeIbHOCTH"
OHa o0parTuiach ¢ kajnobamH O 3allUTe CBOMX IpaB B OpraHbl MPOKYpaTypbl U CyAeOHble WHCTAHIIMH.
Torma ei cramo m3BecTHO, uTo B oOmactHoM YBJI B Mae 1995 roma Ha ocHOBaHMM aOCOJIOTHO
HEJOCTOBEPHOT0, MO €€ MHEHHIO, "areHTypHOro cooOmeHusa" (ctarbs 7, 4acTh IepBas, 3aKkoHa) O
HE3aKOHHOH MpeInpUHUMATEIbCKONH JIeATEIbHOCTH B OTHOIIEHHMM Hee OBbIJI0 3aBEACHO JIEN0
ornepatuBHOro ydera (ctatbsi 10 3akoHa), mOpoBoAMJIOCH HaOmojeHHe (cTaThss 6 3akoHa) cC
UCMOJIb30BAHUEM TEXHHUUECKUX CPEJICTB, MO HWHUIMATUBE CHELCTyk 0 OBLIO MONydyeHO cynedHoe
paspellieHue Ha MPOCIyIIMBAaHUE €€ JOMAaIIHero TeinedoHa "Ais yCTaHOBJIEHHS] U JTOKYMEHTHPOBAHMUS
npecTynHbIx cBsizeil" (ctatbhst 9 3akona). Tosnbko mocne BMmemaTenbcTBa ['eHepaabHOM MPOKypaTypbl
Poccuiickoit @eneparuu et ObU10 COOOILIEHO, YTO ONEPATUBHBIE MEPONPUATHS B OTHOIIEHUU Hee ObUIH
npekpaiieHsl B stHBape 1996 ronma, mpuyeM kakux-nubo HapymeHuit denepanbHoro 3akona "OO
OTIEPAaTUBHO - PO3BICKHOW ACATENHHOCTH" TPOKypaTypa HE YCTaHOBHJIA, OJIHAKO TMPHU 3TOM HE OBLIO
YCTQHOBJICHO M CaMOTro COOBITHS MPAaBOHAPYULICHHUS, COBEPIICHHOTO UepHOBO MM APYrUMH JUIAMH.
Hecmotpss Ha TpeGoBanue YUepHOBOW, B OTHOLIEHWM HEE TaK M HE OBUIO TPHHATO HHUKAKHX



IPOLIECCYaNbHBIX PEIICHUN HU O BO30YKJICHHU, HU 00 OTKa3ze B BO30YXJEHHM YTOJOBHOIO Jesa. JTO
SBUJIOCH OCHOBAaHHEM JUIS OTPUIAHMS €€ IpaBa Ha O3HAKOMJIICHHE C COOpaHHOW B OTHOIICHHU HEe
uHpopmanuen (cTaTbs 5, 4acTh TPEThs, 3aKOHA).

[Tocne AMUTENbHBIX U MHOTOKpPATHBIX TpeOOBaHUN CyIbU HEKOTOpas omepaTUBHAs WHGOpMaLus
ObUTa HampaBlieHa B CEKPETHOM Mopsake B Bonrorpaackuii o6imacTHOW cyn, i€ paccMaTpHBaliach
xayo6a YepHOBOM, OJTHAKO U TOT/1a €l ObUIO 0TKa3aHO B O3HAKOMJICHHH C HElo, MOCKoNbKY Y B/l oTHecna
€€ K CBEICHMSIM, COJEp)KalllUM ToCyJlapcTBeHHYIO TaiHy (crtathsi 12 3akona). "[lo MuHOBaHMIO
HaJ00HOCTU" ONepaTUBHbBIE MaTepuabl ObUIH BO3BpalleHbl B Y B/, riae u Obuii yHUUYTOKEHBI B CEHTAOpE
1997 roma "Ha OCHOBaHMM BEJOMCTBEHHBIX MHCTPYKLHMH", TEM CaMbIM BO3HHUKJIO HEIPEOAOIUMOE
MIPETSITCTBUE VIS pa3peleHus Kkaao0bl.

Kpome ToOro, B wMarepuasiax Jena €CTb JIaHHbIE, TNPSIMO  OINPOBEPTalOIIMe  BBIBOJIBI
Kouncrutynmonnoro Cyzaa o HempuMeHeHHH B Aenie YepHOBO# monokeHuit ctathu 11 paccMaTpuBaemMoro
3akona. Matepuaisl ee JieJa OlnepaTuBHOrO y4yeTa ObUIM-Taku, 1o BeIpaxeHuto YBJI, "peanuszoBansl" B
yronoBHoM Jiesie N 3177 no o6BuHeHHIO *KypHanucToB biaromapoBa u I'eiiko mo cratbe 208, yacts 3,
VYK, Brnocneacteun mpekpamieHHoM. K xanobe YepHoBoi mproOIIeHbl OOMIMPHBIE BBIMUCKH W3 ATOTO
Jena ¢ pacmu@poBKOW NPUOOIICHHBIX B KauecTBE JIOKA3aTelIbCTB ayJUOKACCET OMEPaTUBHOTO
MPOCIYIIMBaHUs TeIC(HOHHBIX IEPETOBOPOB, MPOU3BEICHHBIX, KCTATH, BOIIPEKU Pa3pEIICHUIO CY/Ia.

N3n0xKeHHOE MO3BOJISIET YTBEPXKIaTh, YTO K 3asiBUTENIbHUIIE YepHOBOW ObUIM MPUMEHEHbI UMEHHO
Te HopMBbI DenepanbHOro 3akoHa "OO onepaTHBHO - PO3BICKHOH JEATEIBHOCTH, KOTOPBIE OHA 00XKayeT
B Koncruryunonnom Cyne, H, c1e10BaTeNbHO, €CTh BCE OCHOBAHMSI JUIsl PACCMOTPEHHSI X IO CYILECTBY,
C TOUYKHM 3peHus ux coorBeTcTBUA KoHcTuTynun Poccuiickoit denepanuu.

3. Koncturynus Poccuiickoit deaepanuu, Tak ke Kak U psAJ MEXIYHAPOIAHO - MPAaBOBBIX HOPM,
ornpezenseT 00IIKe IPUHLIUIIBI YCTAHOBJICHHSI BOSMOXHBIX OIpaHUYEHUN MpaB U CBOOO, 00sg3aTeNbHbIE
JUIS 3aKOHOJATEIs.

[TonoOHbIE OrpaHUYEHHs] MOTYT OBITH YCTAHOBJIEHBI TOJIBKO B (peIepaJIbHOM 3aKOHE (4acTh TPEThs
cTatby 55). OTO O3HAYaeT, 4TO HOPMATHBHBIE AKThl MHOTO YPOBHS, BKJIIOUYas BEJOMCTBEHHBIE, a TEM
0osiee HEOMYOJMKOBAHHbBIE WM HOCSIIME 3aKPBITHIA XapakTep, HE TOJBKO HE MOTYT yCTaHaBIUBAaTh
KaKMX-TMO0O0 OrpaHUYEHUM MpaB M CBOOOJ, HO M PEryIUpOBaTh MOPSAJOK U OCHOBAHHS MX MPUMEHEHUS,
YCIIOBUS, TIPEJIEIIbI, CPOKH U JPYTHE CYIECTBEHHbIE IPU3HAKU 3TUX OTPaHUYEHUM.

[Tonoxenus 3akoHa, Kacarolrecs BO3MOXKHBIX OIpaHUYEHUH IIPaB U CBOOOJ, JOJKHBI OBITh SICHBI U
onpezieNeHHbl. DTOT MPUHLUI, BhITeKaromMid u3 TpeboBanuil crathu 19 Konctutyuum Poccuiickoit
denepanyy, HEOAHOKPATHO ObUT BhIpaxkeH B no3uimsx Koncrurynmonnoro Cyna kak HeoOXOAMMOe
yCIIOBHE HEJOMYIIEHUs MPOU3BOJIA MpU NMpUMeHeHuH 3akoHa (cM. [locranoBnenus KoHCTUTYLIMOHHOTO
Cyna Poccuiickoit @eneparuu ot 25.04.95 u np.). YCTaHOBICHHBIE OTPAHUYCHUS TOJDKHBI OBITh YETKH H
MOHSTHBI JIIOOOMY TpaKJaHUHY U JODKHOCTHOMY Jinily. Hopma noimkHa He A0omycKaTh MPOU3BOJIBHOIO
TOJIKOBAHHUS, SCHO YCTaHABJIMBAaTh MPEIENIbl ONPAaHUYEHHM M CTENEHb YCMOTPEHHS HCIIOJHUTENIBHBIX
opraHoB. B mpoTuBHOM cilydae HapylaeTcs IPUHILIUII BEPXOBEHCTBa 3akoHa (ctaThu 76, 90, yactsp 3,
115, gacte 3, Konctutyuun Poccuiickoit @enepanun).

VYcraHOBNIEHHWE OTpaHUYCHHM TIpaB M CBOOOJ JOJKHO OBITh COpa3MEpPHO 3alIUIIAEMbIM
KoHcTuTynueit u 3akoHaM# [IEHHOCTSIM TTPABOBOTO TOCYJAapCTBa. DTH OTPAaHHYEHUS TOJDKHBI YUYUTHIBATH
HEOOXOIUMBIN OajaHC MHTEPECOB YelIOBEKa, OOIIeCTBa M rocyaapcTBa. B COOTBETCTBHM cO cTaThed §
KoHBeHIIMM 0 3amuTe mpaB 4eIoBeKa U OCHOBHBIX CBOOO BMEIIATEIHCTBO TOCYJAPCTBEHHBIX OPTaHOB B
OCYILIECTBJICHUE TIPAaB HA YBAKCHUE JINYHOW U CEMEMHOMN JKU3HH, HEMMPUKOCHOBEHHOCTH KUJIUIIA, TATHBI
KOPPECMOH/ICHITUU JOMYCTUMO JIUIIh KaK "HEOOXOAMMOEe B JAEMOKPATUYECKOM OOIIEecTBE" M TOJIBKO B



onpeaeneHHbIX Henstx. Yacte 3 cratbu 55 Koncrutynuu Poccuiickoit @enepanuu Takke TOBOPUT O TOM,
4yro "mpaBa M CBOOOABI YEIOBEKAa M TIpa)KIaHMHA MOTYT ObITb OrpaHHYEHBbl (erepalbHbIM 3aKOHOM
TOJIBKO B TOW Mepe, B KakOW 3TO HEOOXOJMMO B ILEJSAX 3alIUThl OCHOB KOHCTHTYIIMOHHOTO CTpOS,
HPAaBCTBEHHOCTH, 3/I0POBbsl, IIPaB W 3aKOHHBIX HHTEPECOB JAPYIMX JIML, obecredyeHuss OOOpPOHBI U
Oe3omacHoOCTH rocyaapcTna’.

W3 mpuHIMIa COpa3MEpPHOCTH BBITEKAET, YTO OrPaHWYEHHsS IMpaB M CBOOOJ B OINEPATUBHO -
PO3BICKHOW JIEATEIILHOCTH MOTYT OBITh ONpaBAAaHbl U JIOMYCTUMBI, €CIM OHH YCTAaHOBJCHBI B LENAX
3alUThl HE OT JIIOOOro MpaBOHApPYIICHHS, a JUIIbL OT HauOoJiee OMACHBIX MPECTYMHBIX HapYIICHHUH
3akoHa, MO KpailHeW Mepe TeX, KOTOpble TpeOyloT NpeABAPUTEIBHOIO paccieAoBaHus (Kak 3TO
ompeielIeH0 B 4YacTH BTopoi crathu 8 DexepanmbHoro 3akoHa "OO oOmNEpaTMBHO - PO3BICKHOM
nesTeabHOCTH"). OnepaTuBHO - PO3BICKHBIE MEPONPUATUS MOTYT NPOBOAUTHCA TOJBKO TOIZa, Koria
WHBIM TIyTE€M JOCTUYb MTOCTABICHHOM 1€ HEBO3MOXHO. FIMEHHO Takoe He0OX0UMMOE YCIOBUE, BIIOJIHE
COOTBETCTBYIOIIEE KOHCTUTYLIMOHHOMY MPUHIUIY COPa3MEpPHOCTH OIpPaHUYEHMsI IIpaB, COJEP)KAJIOCh B
yacTu nepBoit crateu 6 3akona Poccuiickoii denepanuu "OO6 onepaTUBHO - PO3BICKHON EATEIHLHOCTH B
Poccuiickoit @eneparun” 1992 roga, onHako B paccMaTpMBaeMOW peJaklMM 3TO TOJIOKEHHE ObLIO
HE0OOCHOBAHHO HCKIIIOUEHO.

[TpUHIMIBI OTIPENIENIEHHOCTH M COPa3MEPHOCTH TPEOYIOT TaKXKE YCTAHOBJICHHUS 3aKOHOJAaTelIeM
YeTKMX M Pa3yMHBIX BpPEMEHHBIX paMOK, JONYCKAEMBbIX OIpaHUMYeHU mpaB u cBobon. Takue
OTrpaHMYEHUS, BKJIIOYAs W TaWHBI XapakTep OINEpaTHUBHO - PO3BICKHBIX MEPONPUATHH OT 00bEKTa
HaOJI0CHUs, HE MOTYT COXPaHSATbCS HEONPEAENICHHO JUIMTENbHBIM CpoK. Besikoe orpaHmueHue mnpasa
MOXET JOIYCKaThCs JINIIb KaK BpEMEHHas Mepa. B IpOTHBHOM Cilydae OHO SIBJISIETCS HE YEM MHBIM, KaK
OTMEHOM TMpaBa, KoTopas HeAomycTuMa B cuily 4vacth 2 cratbu 55 Konctutyuun Poccuiickoi
denepanuu.

Copa3MepHOCTh H 11€7e00yCIOBIEHHOCTh OTPAaHUYEHHOTO BMEIIATEIhCTBA TOCYJAPCTBEHHBIX
OpraHOB B JIMYHYIO KU3Hb TPaXKJIaH MPHU ONEPATUBHO - PO3BICKHOW JEATEIHHOCTH MPEAINOJaraloT TakKe
mpeJiebl TAKOTo BMEIIATEIbCTBA U 1O KPYTY JHIl. Besikoe BMEmaTeNnbCcTBO 3/1€Ch AOJDKHO OBITH CTPOTO
BBIOOPOYHBIM, a HE O0OIEenouckoBbiM. OHO HE MOXET HOCUTH BCEOOIIMI, TOTAIBHBIA XapakTep,
MoABEpras COMHEHUIO BCSKOE JIMIO M IOJ03pEeBas €ro B MPUYACTHOCTH K MpecTyIieHuto. Takoe
BMEIIATEIHCTBO JOKHO OBITh JOCTATOYHO 0OOCHOBAHHBIM KaK B JJAHHBIX KOHKPETHBIX OOCTOSTEIHCTBAX,
TaK U B OTHOIIEHUH KOHKPETHOTO MHAMBUIA, MPU OTPAHUYEHUU CTENEHU YCMOTPEHHS JOKHOCTHOIO
JUIa W TPU HAJUYUU PEATHHOTO BHEBEJIOMCTBEHHOTO, B TOM YHCJIE CYyIeOHOro, KOHTpPOJS 3a
000CHOBAaHHOCTbHIO ATHX Mep. KaTeropuuecku Hemb3s coracuThes ¢ BeiBoJoM KoHctutynnonHoro Cyna
0 TOM, YTO TIPOBEJCHHE OMEPATHUBHO - PO3BICKHBIX MEPOIPHUATHN camMo MO cede HEe HapyllaeT MpaB
YeNoBeKa U IOMyCTUMO YXKe MIOTOMY, YTO MpecieayeT e O0phObI ¢ MPeCcTyIIeHUEM, KOTOPOE, TECKaTh,
He sBisieTcs cepodl YacTHOM KU3HH. IJTO TPOTUBOPEYUT BCEM TMPEICTABICHUSIM O MPE3yMIIUN
HEBUHOBHOCTH.

['ocynapctBo B cuiny crareit 2, 17, 45 (wactp 1), 55 (vacth 2) u npyrux nojoxxenuit Koncrtutyuuun
Poccuiickoit ®@eneparun 00s3aHO rapaHTUPOBATh 3aAILUTY MPaB U CBOOO] YeIOBEKa U TPakJaHUHA U HE
MOXKCT HUCXOAWUTH IPU OTOM H3 MNPCANOJTONKCHUA }106p0H0p$[}10‘-IHOCTI/I HCIIOJIHUTCIIBHBIX OPraHOB. B
paBHO# Mepe 3T0 TpeOOBaHME OTHOCUTCS M K CITydasiM, KOT'/la 3aKOHOJIaTel b YCTaHABIMBAET JOMYCTUMbBIE
OTpaHUYEHUS] JTUX TMpaB. DTH TapaHTHH NPHOOpETaoT ocoboe 3HaueHHe B cdepe omepaTHBHO -
PO3BICKHOW  JIEATENIbHOCTH KakK JIEATETbHOCTH, TNPEANONIAaraoneif, Kak MpaBWiIO, HETJIaCHBIMH,
HETPOIeCCYaTbHbIN XapakTep. YUWTHIBasg, 4YTO 3Ta cdepa ACSITEIBPHOCTH B TOW YacTH, KOTOpas
3aTparuBaeT MpaBa M MHTEPEChl OTIENBHBIX JIUI, SBISETCS BCHOMOTraTeNbHOW, MOAYMHEHHOM 3aJadam
MIpeceyeHMs IPECTYIMHOCTH M PaCCMOTPEHUS YTOJIOBHBIX JI€J, MPOLIelypHbIE TapaHTUN CyIeOHON 3aIUThI
3/1eCh HE MOT'YT OBITh MEHBILIMMH, Ye€M B YroJIoBHOM mpouecce. Konctutynnonnsiii Cyn HEOIHOKPATHO
OTMEYaJl B CBOMX pEIICHHSX, YTO MPaBO Ha CYACOHYIO 3alMTy corjacHo crtatke 56 (uacth 1)



Koncturynuu oTHeceHo K TakUM IIpaBaM U cBOOOJ1aM, KOTOPbIE HE MOTYT OBbITh OTpaHUYEHBI. ITO MPABO
BBICTyMaeT Kak rapantus Bcex apyrux npaB (ITocranosnenne Konctutynmonnoro Cyma Poccuiickoit
®enepauuu ot 03.05.95).

4. Cratesa 10 (wactum mepBas, BTOpas M JIPyrue) paccMaTpuBacMoOro 3aKoHa IMO3BOJIIET OpraHam,
OCYILECTBISIOLUIMM OIEPAaTUBHO - PO3BICKHYIO JESITEIBbHOCTb, ... CO3/4aBaTb U HCIIOJIb30BATH
nH(OPMALIMOHHBIE CHCTEMbI, a TaKXe 3aBOJUTH Jejia ONEpPaTHMBHOIO y4YeTa... B LEISIX coOUpaHUs U
CUCTEMAaTHU3allMM CBEJICHUH, IIPOBEPKHU U OLIEHKH PE3YJIbTaTOB ONEPATUBHO - PO3BICKHON JEATEIBHOCTH, a
TaKKe MPUHATHS Ha UX OCHOBE COOTBETCTBYIOIIUX PEIICHM...". XapakTep u o0beM 3Tux "cBeleHUu" He
YTOYHSIETCSI, OJHAKO M3 JPYTUX IOJIOKEHUN 3aKkoHa yCMaTpHUBAaeTCs, YTO K YMCIY JAHHBIX CBEICHUM
OTHOCHUTCSI Takxke uHpopMainus "o JMlax, MOArOTaBIMBAIOMIMX, COBEPIIAIONIMX WM COBEPIIUBIINX
MPOTUBOINPABHOE JiesHHE" (4acThb BTOpasl CTaThbu 8§ M APYrHe), TO €CTh peub HJAET MO CYIIECTBY O
nepcoHaNbHON nHpOpMaIUU - KOHOUACHIIMATBHBIX "CBEIEHUAX O (PaKTax, COOBITUAX U OOCTOSTEIHCTBAX
KHU3HH TPAXKTaHUHA, TO3BOJISIONINX WACHTH(PHUIIMPOBATH €r0 JINYHOCTE" (cTaThs 2 PenepaabHOro 3aKOHA
"O6 undopmaruu, nadopmaruzanuu u 3amure nadpopmanuu" ot 20.02.95).

CO6op, XpaHeHHue, HCIIOJIb30BaHUE M PAaCHpOCTpaHeHne WH(GOpPMAIMKA O YaCTHOW JKM3HU JIMIA, U B
YaCTHOCTH TMepCOHaJbHOW uHpopManuu, perynmupyercs cratbeil 24 Konctutyuuu Poccuiickoii
@enepany U BbIICHa3BaHHBIM 3akoHOM. COOp CBeleHHl O TEepCOHANBHOW HH(GOpPMAIMH, TaKHM
00pa3oM, CYIIECTBEHHO 3aTparuBaeT MHTEPEChl U KOHCTUTYLIMOHHBIE [IPaBa IaHHOIO JUla. A 3aBefieHue
JieJla ONEPaTUBHOIO y4YeTa, €CJId OHO KacaeTcsl MOJ03PEHUN B OTHOIIEHWH KOHKPETHOIO JIMLA, €CTh IO
CYTH pa3pelieHue Ha cOop nepcoHaibHOW MH(popManuu o0 HeM. C 3TOH TOUKM 3pEHUS YTBEPKICHUE B
yactu TpeTheil cratbu 10 denepanpHoro 3akoHa "OO onepaTHBHO - PO3BICKHOHN AESTENBHOCTU" O TOM,
yro "(axkT 3aBeJeHMs Jejla ONEepPaTUBHOIO ydyeTa HE SBISETCA OCHOBAHHMEM [yl OrpaHUYEHUs
KOHCTUTYLMOHHBIX IpaB U CBOOOJ, a TaKXe 3aKOHHBIX HHTEPECOB 4YEJIOBEKA U TpakAaHHUHA", HE
COOTBETCTBYET JI€HCTBUTEIBHOCTH, BBOJUT B 3a0NyXJCHHE NPABONPUMEHUTENE U (PAKTUUECKH
OCBOOOKIAET €ro OT HeOOXOIMMOCTH COONIO/IEHUS CYAEOHBIX M HWHBIX TapaHTUN OrpaHUYEeHMs MPaB U
cB00OJ 1 0OecrieueH s 3aKOHHBIX MHTEPECOB WHAMBH/IA, YTO MPOTUBOPEUUT MOJIOKEHUAM cTateil 18 u 45
Koncrurynun Poccuiickon @enepanun.

YacTp Bropas cratbu 10 ¢ OTCBUIKON K MOJOXKEHUAM MyHKTa 2 (MOAMYHKT 1) yacTu nepBoi cTaTbu
7 paccMaTpuBaeMOro 3akOHa B KAaueCTBE OCHOBAHMS 3aBE/ICHUS Jeja ONEpaTHBHOIO ydyeTa Ha3bIBAeT
CTaBIIME U3BECTHBIMM OpraHaM CBEICHUS O JIMIAX, [OATOTaBIUBAIOIINX, COBEPLIAIOIIUX WIH
COBCPHIMBUIMX ITPOTUBOIIPABHBLIC OCAHUA, €CIW HET AOCTATOUYHBIX IAaHHBIX I PCUHICHUA BOIIpOCa O
BO30YXJIEHHH YTOJIOBHOTO jAena. Takas ¢popMyiaupoBka 3akoHa (PaKTUYECKH MPeroCTaBiIseT Ha MOJIHOE
YCMOTpEHHE OINEpPaTHUBHON CIyXKObl peEIIeHHEe BOIpOCAa O Hadajle OIEPaTUBHO - PO3BICKHOTO
npou3BojicTBa. OHa He TpebyeT 000CHOBaHMS TOTO PEIICHUS C TOYKU 3PEHHUsI CTENEHH TOCTOBEPHOCTH
HUMCIOITUXCA CBe)IeHPIfI, X BaXHOCTH, H606XO}II/IMOCTI/I, J0Ka3aTCJIbCTBEHHOCTH, PC€AaJIbHOCTU B
KOHKPETHOW CUTyallud U B OTHOLIEHMM KOHKpeTHOro juna. OHa He 00s3bIBaET yYMTHIBATh M OTPAXKATh
BO3MOYKHOCTh MHBIX CIIOCOOOB JOCTHKeHUs Lenu. HakoHen, 3Ta (popMysinpoOBKa OMyCKaeT 3aBEIECHUE
JieNla U B CIIy4asX aJMUHUCTPAaTUBHBIX U MHBIX HEONACHBIX M HENPECTYNHbIX HApyLIEHUN 3akoHa. DTO
0COOCHHO OYEBHJIHO B COIOCTABJIEHUU JTaHHOW HOPMBI C MOJIOKEHUSIMH YacTH BTOPOM CTaThbU § TOTO XKe
3aKoHa, COTJIacHO KOTOPBHIM ONEPATUBHO - PO3BICKHBIE MEPOIPHATHSA, Ha KOTOpbIe TpedyeTcs cynedHoe
paspelieHue, MOTYT IMPOBOJAUTHCS JHIIb NpU HaIWYUK WHGOpManuu (a HE TOJBKO CBEJEHUM), MO
IIpU3HAKaM IPECTyIUIeHUus (a He BCAKOIO IIPABOHAPYLIEHMs), IO KOTOPOMY IPOU3BOJICTBO
IIPEBAPUTEIILHOTO CIEACTBUS 005A3aTEIBHO.

Becbma mokazaTensHO, YTO YKa3aHHOE IMOJIOKEHHE CTaThU 7 HE TOJNBKO He TpebyeT, a, Ha00opoT,
UCKJIFOYAeT TPU 3aBEICHWH Jieja OIEpaTHBHOIO ydeTa TpeOOBaHWUE HOCTATOYHOCTH JAHHBIX,
YKa3bIBAIOIIUX HA MPU3HAKU MPECTYIUIEHUS. B mpoTHUBHOM cityuae BO30YXI€HHE YTOJIOBHOTO Jiena ObLIo
0b1 oOsi3arenbHBIM (cTaThsa 108 YIIK PC®CP). Takum oOGpa3om, paccmaTpuBaemasi HOpMa COJCPKHUT



MPSIMOE JT03BOJICHUE 3aBOJIUTH ONEPATHUBHBIC Jieia IIPU OTCYTCTBUH JOCTOBEPHBIX JAHHBIX O MPECTYITHOM
nesHuu. IMeHHO Tak MOHMMAaiu 3To noJioxkenue B Bonrorpaackom YBJI npu 3aBeaenun nena YepHoBoii.
A B oTHOIIEHMH >XypHaIHUCTOB brarogapoBa u I'eiiko MM XBaTWJIO MOTHBUPOBKU "IUIsI BBISICHEHUS
MPECTYIHBIX HaMEpEeHUI".

W3 conocraBneHus MOJI0KEHUH craTeil 6, 7 u 8 paccmMaTpuBaeMoro 3aKkoHa TaKKe C OUYEBHUHOCTBIO
BBITEKAET, 4YTO TpeOOBaHUS 005A3aTEIBHOCTU CYAEOHOIO pELIEHHUsS paclpOCTPAHSIOTCS TOJIBKO Ha
OIICPAaTUBHO - PO3BICKHBIC MCPONPUATHA, KOTOPLIC OrpaHUYMUBAIOT TAKUC KOHCTUTYIHMOHHBIC IIpaBa
rpaxkJiaH, Kak IpaBo Ha TaliHy NEPENuCKH, Tele(OHHBIX IEPErOBOPOB, OYTOBBIX, TeIErpapHbIX U UHBIX
COOOIEHUH, a TAaKXKe IPAaBO HAa HEMPHUKOCHOBEHHOCTh JKWIUINA. 3aKOH JOIYCKaeT, TakuM o0pas3oMm,
BCAKOE MHOE BTOPXKEHME B YAaCTHYIO >KU3Hb M cOOp mepcoHalbHOW HHpopManuu 06e3 coryacus u
yBeIOMJICHHS JTUIla U 6e3 cyaeOHoro pemeHus, GakTuieckun 0€CKOHTPOIBHO, HE PETyIUpPYsl IIPU 3TOM HU
XapakTep, HU o0beM coOupaeMoi MH(POpPMALMU, OCTABIAS 3TO HA YCMOTPEHHUE CAMOTO ONEepaTHUBHOIO
oprasa.

Opnako a6zarn Bropoir uwactu 1 cratem 11  ®enmepanpHoro 3akoHa "OO wuHbOpMaIuwy,
uHpopMaTu3auuu U 3ammre uHpopmanuu" chopMyrupoBaHa B BHIE KaTeropumdeckoro 3ampera: "He
JoTycKaeTcsi cOop, XpaHEeHHe, UCIOJIb30BaHUE U PACIPOCTpaHeHHEe WHGOPMAIUU O YaCTHOW KU3HU, a
paBHO MHpOpPMALKHK, HAPYIIAIOMIEH JINYHYIO TailHy, CEMEHHYIO TaiiHy, TallHy MEpernucKd, TeIePOHHBIX
MIEPETOBOPOB, MOYTOBBIX, TeNerpadHbIX U UHBIX COOOIIEHUN (PU3MUECKOTO JInlla Oe3 ero coriacus, Kpome
KaKk Ha OCHOBaHMM cyaeOHoro pemeHus". JlaHHoe TpeOOBaHHWE TMOJHOCTBIO COOTBETCTBYET
KOHCTUTYIIMOHHBIM TPUHIUIIAM YCTAaHOBJICHUS OTPAHUYCHHI MpaB M CMBICIY CyAeOHOTO KOHTPOIS 3a
COOJTIO/ICHHEM TIPEAEIIOB ATHX OTPaHUYCHHI.

ConocraBneHue MOJIOKEHUH IyHKTa 6 4acTW HepBod craTtbu 6 c mosokeHueM crared 8 u 10
paccMaTrpuBaeMoro 3akoHa M aHAJIM3 MPaKTHUKU MOKa3bIBalOT, YTO HAOJIOJEHHE KaK BUJ ONEPAaTHUBHO -
PO3BICKHOTO MEpONpUATHS BO BCEX cllyyasx He TpebyeT cyneOHOro paspemeHus. Mexay Tem
HaOII0JIeHUE SBJSIETCS CrocoOoM cOopa mH(OpMAIMKM O KOHKPETHOM YEJIOBEKE W BO MHOTHX CIydasx
CONPSDKEHO C BMEIIATENIbCTBOM B €r0 4YacTHYIO >XU3Hb. Kpome Toro, cnenuaibHble TEXHHUYECKHE
CpEICTBa MO3BOJISIOT NMPOU3BOANUTH HAOJIO/IEHNE BHYTPH KUiIuiia 0e3 popMaTbHOTO NPOHUKHOBEHHUS B
HEro, HO (paKTHUECKHM C HAPYUIEHHEM €ro HENPUKOCHOBEHHOCTH. YUWTBIBAas BBILIEHU3JIOKEHHbBIE
apryMEeHTBI, CJIeIyeT MPU3HATh, YTO NEPEUUCIICHHBIE Cllydad HaOIIOEHHsI HEAOMyCTUMBI 03 cyZeOHOro
paspelieHns 1 KOHTPOJIS.

Takum oOpazom, nonoxenust cratbu 10 (dacTu mepsas, BTOpas U TPETbs) B COBOKYIHOCTH C
MOJIOKEHUAMHU cTaTeil 6 (dacth 1, myHKT 2), 7 (4acTh mepBasi, MyHKT 2, MOAMNYHKT 2), 8 (4acTh BTOpas)
@enepanbHoro 3akoHa "OO OmepaTWBHO - PO3BICKHOW JAeATEeIbHOCTU" JOIMYyCKaloT cOop, XpaHEHHE U
UCMOJb30BaHUE  TEpPCOHANBbHOM  HMH(OpMamuu, a  Takke  HaOMOJeHHe ¢  HapyUICHHeM
HENPUKOCHOBEHHOCTH >KWJIMIA 03 TNpoBepKH OOOCHOBAHHOCTU 3TUX JAEUCTBUA M 0e3 cyneOHOoro
paspelieHus, a TaKkKe IPU OTCYTCTBUU JOCTAaTOYHBIX IPU3HAKOB IPECTYIUIEHUWH, IO KOTOPBIM
MIpeABAPUTEIIBHOE CIEACTBUE 00s13aTEILHO, UTO HE COOTBETCTBYET MOJIOKEHHIM cTaTelt 19, 23, 24, 25, 45
(uactb 1) u 55 (wactpb 3) Koncrutyuuu Poccuiickoii @eneparum.

5. Hactb 4 cratbu 10 paccmaTrpuBaeMoro 3aKoHa NpeaycCMaTpUBaAET, YTO JIEJI0 ONEPATUBHOTO y4yeTa
IIPEKPALLAETCS] B CIy4yasX '"pEIIeHHs KOHKPETHBIX 3a/Jay ONEpaTUBHO - PO3BICKHOM AesTenpHOCTH", a
Takkxe "yCTaHOBJIEHUS OOCTOATEILCTB, CBUAECTEILCTBYIOMNUX 00 OOBEKTUBHOM HEBO3MOXKHOCTH PELICHHS
stux 3aaa4". IlpuBeneHHbIE (OPMYIUPOBKH HE OINPEIENSAIOT SICHO M TOYHO, KAaKOBbl KOHKpPETHBIE
ocHOBaHUS ((akThl), C KOTOPHIMH 3aKOH CBSI3bIBa€T O0S3aTE€IBHOCTh ONEPATHUBHOIO OpraHa Kak
NPEKPATUTh JIEJI0 U, COOTBETCTBEHHO, BMEIIATEILCTBO B MpaBa M CBOOOJIBI, TaK M KOHKPETHBIE CPOKH,
BPEMEHHBIE TMEPHO/Ibl, HA KOTOPbIE TAKOE BMEIATEILCTBO MOXKET ObITh onpaBaaHo. [lomoxkeHust 3akoHa
HE MPENATCTBYIOT YCMOTPEHMIO ONEPATUBHOIO OpraHa IpOJOJDKAaTh HEIVIACHOE OTpaHMYEHUE JULIA B



IIpaBax HEONPEAETICHHO JOITHH CPOK, IpudeM 0e3 Kakoro-imbo KOHTPOJsl BHE JaHHOrO BeromcrBa. C
TOYKU 3pEHHs] COOJIIOACHUS TapaHTUH KOHCTUTYLHOHHBIX IpaB MW cBoOOx  (ctates 45, 4vacth 1,
Koncruryuuu Poccuiickoit denepanyn) Takoe COCTOSHIE HE MOXKET OBITh JOITYCTUMO.

Hu yacTp uetBepras crateu 10, kacaromasicst Bolpoca NpeKpalieHus 1eia oepaTuBHOro yuera, HA
Apyrue HOPMBI paCCMAaTPUBAEMOT0 3aKOHA HE MPeyCMaTPUBAIOT 00s3aTEIbHOCTh BEIHECEHUS MIPH ATOM
IIPOLIECCYATIBHOTO PEIIEHUs Jake B TeX CIydasx, KOrJa LEelbl0 ONEPATUBHO - PO3BICKHBIX MEPOIPUATUI
Obula TpoBepKa COOOIICHWH B OTHOIICHWHM KOHKPETHBIX JIHUI, IOJ03PEBAEMBIX B IOATOTOBKE WIIH
COBEPLICHUH IPeCcTyIUIeHnH. IMEHHO Tak 3Ta HOpMa IOHMMAETCS U Ha MIPAKTHKeE.

B cooTBeTcTBUM ¢ yacTAMM BTOpPOM M TpeThel cTaThbu 11 M aHAIOTMYHBIMU IMOJIOKEHUSIMU 4aCTU
4eTBepTOU cTaThbM 12 3aKOHA pe3ynbTaThl ONEPATUBHO - PO3BICKHOW ACATEIBHOCTH JIMIIL MOTYT, a HE
JOJDKHBI TPEICTABIATECS OPraHy AO3HaHUsA, CIENOBATENI0 MM B CyJ Kak IOBOJ M OCHOBAHHWE I
BO30Y)KJIEHHsI YTOJIOBHOT'O JIe/1a, a TaKXe JUIl UCIOJIb30BaHUS B JIOKA3bIBAHWU IO YTOJIOBHBIM JIE€JaM.
Pemenne 00 3TOM NpUHMMAET PYKOBOAMTENb OINEPATUBHOIO OpraHa B MOpPSAKE, MPEAyCMOTPEHHOM
BEIOMCTBEHHBIMU HOPMATUBHBIMU aKTaMH.

TakuMm o0pa3oM, JMila, B OTHOLIEHUH KOTOPBIX coOupanach MH(popmManus 00 UX IPUYACTHOCTH K
COBEpLICHUIO NPECTYIUICHNS, HO OHA HE Hallljla CBOErO IOATBEP)KIACHUS, WU ONEPATUBHBIA OpraH 1o
MHBIM TPUYMHAM HE CYEJ LEJIeCOO0pa3HbIM Iepeady MaTepUaliOB JUIsl BBIHECEHUS IPOIECCyaTbHOTO
pelieHns, - 3TH JMLa JMIIAITCS BO3MOMKHOCTH 3alllUThl CBOUX IIpaB U HHTEPECOB, OCTaBasCh B
IIOJIO3PEHUH HEONpEIeNeHHO JOoNTuid cpok. bosee Toro, oHM ocraroTcs B HEBEJCHUH O caMuX (akTax
rOCyJJapCTBEHHOTO BMEILATENbCTBA B OCYLIECTBICHHE UX MpaB U cBOOOJ. Takoe MON0XeHUE HE MOXKET
OBITh ONpaBIAHO IENSIMH M COPa3MEPHOCTHIO JOMycKaeMblx KOHCTHUTyIHMeEW OrpaHWYeHU TNpaB |
CcBO0O/I.

HeorpannueHHoe yCMOTpEHHE OpPraHOB, OCYIIECTBISAIONIMX OMEPATUBHO - PO3BICKHYIO
NEeSATEIbHOCTD, B PEIIEHUH BOMPOCa O MPEKPALLIECHUH JIe]Ia U TIepeiadye MaTepraloB JJisl MPOLECCYaaTbHOTO
pelieHus: He COOTBETCTBYET TAKXKE MPUHIUIY 3aKOHHOCTH. DTH BOMPOCHI, KaK CYIIECTBEHHBIC JIs
peanm3alnuyi W 3allUThl KOHCTUTYLIMOHHBIX TpaB U CBOOOJ 4YeNOBEKa M TpaKIaHWHA, JODKHBI OBITH
YperyJIMpoBaHbl TOJIBKO B denepaibHOM 3akoHe (ctatbu 71, mynkt "B", 76, wacte 1, Koncruryiuu
Poccuiickoit @deneparun).

[lepemaua MartepuanoB ONEPATUBHO - PO3BICKHBIX MEPONPHUSATHI, €CIM OHM OCYIIECTBIISUIMCH B
OTHOIICHUN KOHKPETHBIX JIMI, B OpraHbl, KOMIIETEHTHbIE€ BBIHOCUTH pEIHICHHS O BO3OYKIECHUU
YTOJIOBHOTO JIeJia WJIM OTKa3e B BO30YKJIEHWU TaKOBOTO, €CTh, TI0 CYyTH, HEOOXOUMAsT CTaIUs KOHTPOJIS
3a cOOII0/IeHNEM KOHCTUTYIIMOHHBIX TapaHTHUi MpaB U CBOOOJ, M B IaHHOM cllydae ee cleayeT MpHu3HaTh
00s3aTEILHOMN.

TakuMm oOpa3zoM, nmonoxenus crateit 10 (yacth yeTBepras), 11 (vactu BTOpas u Tpetbs), 12 (4acthb
YeTBEpTas) paccCMaTpUBAEMOTO 3aKOHA B TOM YacTH, B KOTOPOM OHH JOIMYCKAIOT HEOMPEACIICHHBIE CPOKU
OCYIIECTBJICHHUSI ONEPATUBHO - PO3BICKHBIX MEPONPUSTHI B OTHOLICHWH KOHKPETHBIX JIMI], a TakKxke
HEONpENeNIEHHbIE YCIIOBHS WX TMPEKpalleHus, HeO0O0S3aTeNbHOCTh TMepefayd TaKhuX MaTepHalioB
KOMIIETEHTHBIM OpTraHaM JJisi MPUHATUS MPOLECCYAbHBIX PELICHUN, PEryIHMpPOBAHHUE 3TOTrO MOPSIKa
BEJIOMCTBEHHBIMA HOPMATHBHBIMU aKTaMH, a HE 3aKOHOM, HE COOTBETCTBYIOT IMOJIOKECHMSIM cTatei 19
(uacts 1), 23, 24, 25, 45 u 55 (vacts 3) Koncruryiuu Poccuiickoit @enepanuu.

6. Yactp BTOpass cTaThl S5 paccMaTpUBaeMOro 3aKOHA MPEIOCTaBISET MPaBO O0KAIOBAHMS
JEUCTBUM OPTaHOB, OCYIIECTBIISIIOIINX ONEPATUBHO - PO3BICKHYIO J€ATEIbHOCTh, B BHIIECTOSIIIUM OpraH,
MPOKyparypy uiu cyd. @opManbHO MPaBo KanoObl MPEeIOCTaBISETCS KaXI0MY, MOJIaraoueMy, 4To ero
npaBa U CBOOOJBI HApPYLICHB YKAa3aHHBIMU JCHCTBUSMH, OJHAKO Ha MPAKTUKE 3TO MPABO OCTACTCS



JICKJIapaTUBHBIM, MOCKOJILKY JaHHAs HOPMa HE COJEPKUT TapaHTHil u 3((HEKTHBHOTO MEXaHHW3Ma €ro
peanu3anuu, Kak 3To BUAHO U3 oopamenus N.I". UepHoBoOH.

OCHOBHBIM MPEIATCTBUEM 3ACCH ABJIACTCA KOH(bHHeHHHaHBHBIﬁ, HeTJIacHBIN XapaKTCp OICPATHUBHO
- PO3BICKHOI1 JIesATeIbHOCTH, cOOp MH(OpMALUK BTaliHe OT 00bekTa HaOmoAeHus. [IprueM npuBeCHHAs
HOpMa 3aBEIOMO pacCYMTaHa UMCHHO Ha TAaKyIO CHUTYAIIHIO, MPEIyCMaTPUBas, YTO O HAPYIICHUHU JIUIIO
TOJBKO 'momaraer", TO €CTh JOTajbIBaeTCs. BClencTBHe 3TOro y [IaHHOIO JIMIA, Kak IPaBUIIo,
OTCYTCTBYIOT JOCTOBCPHBLIC CBCACHHA O HAPYHICHHUU €ro IIpaB U CBOGOI[, OHO JIMIIacTCA BO3MOXHOCTHU
NPUBECTH KOHKpETHbIC (haKThl B CBOIO 3AIUTYy, OOBEKTUBHO OICHHTh U J0Ka3aTh OOBEM JIOMYIICHHBIX
Hapymienuii. Ero xanoba, TakuM oOpa3om, oOpeueHa craTh 0€3/10Ka3aTenbHOM, N0 €€ yIOBICTBOPCHHE
3aBUCHT OT TOT0, HACKOJBKO OHA OyJeT 000CHOBAHHOW M MOTHBHPOBAHHOIA.

Bo3MoOXHOCTh TONy4YeHHs yKa3aHHOH HH(OpPMAIMU TNPEIyCMOTPEHa YacThiO TPETheW JaHHOU
crarbd. OHAKO OHA B 3HAYUTEJIBHON CTEIIEHH OTPaHUYECHA.

TaK, TAaKOC MpaBO NPCAOCTABIIACTCA JIMIaM, BUHOBHOCTb KOTOPBIX B COBCPIICHUHU MPCCTYIJICHUSA HE
AOKa3aHa B YCTAHOBJICHHOM 3aKOHOM MopsAaaKe, TO €CThb, KaK IIOSICHCHO B 3aKOHe, B OTHOILICHUHU KOTOPBIX
B B036Y)KIICHI/II/I YTOJIOBHOT'O A€Jia OTKAa3aHO h11%(e10) YIrOJIOBHOC ACJIO NPCKPAIICHO B CBA3U C OTCYTCTBUEM
COOBITHS MMPECTYIUICHUA UJIK B CBA3U C OTCYTCTBHUEM B JICIHHUU COCTaBa IIPECTYIIJICHUS.

[TpuBenennas hopMyaHpOBKa HEOMpEAeNeHHA U HAa MPAKTUKE JAaeT BO3MOXKHOCTh MPOU3BOJIBLHOTO
TOJIKOBaHMsI Kpyra JIMI, UMEIOIIMX IPaBO Ha yKazaHHY uHpopmauuioo. HescHo, 0 KakoM HMEHHO
IIPECTYIUIEHUU HUJAET peuyb B 3aKOHE, C HEBHMHOBHOCTbIO B COBEpPUICHMM KOTOPOIO CBS3aHO IIPaBO
noiydeHus uH@opmanuu. HescHO, OTHOCATCS M K 3TOH KaTeropuu JHILA, OCYXKJIEHHbIE 32 HHbIE
IIPECTYIUIEHUS, YEM T€, 10 KOTOPHIM IIPOBOAMIIACH ONEpAaTHBHAs IpoBepKa. OcTaercss HESICHBIM, KAKOBBI
[IpaBa JIML, B OTHOIIEHUH KOTOPBIX YTOJIOBHOE MpeciieIoBaHNe He BO30YKAaJI0Ch COBCEM, a OTIEPATUBHO -
PO3BICKHBIE MEPOTIPUATHS IPOBOMIINCH JIMIIb BBUJY MHUMBIX WJIM JEHCTBUTEIBHBIX, HO HEIPECTYIHbIX
CBsi3el C 10/103peBaeMbIM (OCykAeHHBIM). PopMalIbHO U3 KpyTa JIUI], UMEIOIINUX MPaBo Ha MH(OpMAIHIO,
UCKJIIOYAIOTCS T€, B OTHOILIEHUU KOTOPBIX ONEPATUBHO - PO3BICKHBIE MEPOIPHUATHS MPOBOJIUINCH, HO Ha
MOMEHT 3aIpoca OHHM HE OCYXJICHBI, XOTS UX BHHOBHOCTh "HE JIOKa3aHa B YCTAHOBJIECHHOM 3aKOHOM
nopsanke". K kpyry atux sun otHocutest u U.I'. YepHosa.

dakTH4eCKU paccMaTpuBacMasi HOpMa Tpe6yeT OT 3adBUTCIIA NPOLUECCYAJIbHOI'O IMOATBCPIKICHUA
€ro HCBMHOBHOCTH, 4Y€M pr60 HCKaXXacTCs KOHCTI/ITYHI/IOHHI)II\/'I MNPUHIOUIT OPE3YMIIIUN HCBUHOBHOCTHU
(CTaTBSI 49) bonee TOTO, 3akoH YCYFY6J'I$I6T MOJIOKEHHUE ATOH KaTCropmu Jimnh, co3/iaBasi HCKYCCTBCHHBIC
NpEeIATCTBUA  [JIA  OOKAa3bIBAaHUA WX HCBUHOBHOCTH. Kak YKa3aHO BbIIIC, I€pcaada IMOJTYYCHHBIX
OIICPAaTUBHLIX MATCPUATIOB [JII BBIHCCCHUA IPOLCCCYAIBHBIX peH_IeHI/Iﬁ OCTaBJISICTCA Ha II0JHOC
YCMOTPEHUEC CaMUX HCITOJITHUTCIIBHBIX OPraHoOB.

[To OykBabHOMY CMBICITY paccMaTpUBaeMOW HOPMbI U3 YHUCIIA JIMII, UMEIOIIUX MPaBoO MOTpeOoBaTh
MOJIyYUEHHYIO O HUX OIEpPaTHBHYIO HH(POpPMAIUIO, UCKIIOYAIOTCS JIMIA, ONpaBAaHHbIE CYIOM, JHIA, B
OTHOIICHUU KOTOPBIX B BO30OYXJIEHUHU YTOJOBHOTO Jiefla OTKa3aHO WM /IO MPEKPAIIeHO MO UHBIM, YeM
YKa3aHO B 3aKOHE, OCHOBAHMSM, B TOM YHCJIE B CBSI3M C HEJTOKA3aHHOCTBHIO B COBEPILEHNUH MTPECTYIUICHHUS],
a TaKke I0Ji03peBaeMble, OOBHMHSAEMBIC, MOJACYAUMBIC, OCYKICHHblE. ODTH KaTEropud HE TOJIBKO
JUIIAIOTCS TpaBa Ha HH(QOpMalNMIiO, HO U OrPaHUMYEHbl B IIpaBe Ha CyAeOHYIO 3alllUTy OT
HEOOOCHOBAHHOTO OOBHWHEHMS, TOCKOJIBKY B OINEPaTUBHOM HWHPOPMALMU MOTYT COJEpXKAThCA H
peabunmutupytomue ux ¢akTtel. Takue OrpaHM4eHHs HE COOTBETCTBYIOT — BBIII€YKa3aHHBIM
KOHCTUTYLIMOHHBIM ITPUHIIUIIAM.

PaccmarpuBaemass HOpMa YCTaHABIMBAeT €II€ OJHO OrPAaHMYUTEIBHOE YCJIOBHE: JIUIIO,
oOpartuBmIeecss 3a HMH(OpMAaIMel, MODKHO pacnojaraTh "(akTamMd HpPOBEACHUS B OTHOIICHWH HETO



OTIEPATHBHO - PO3BICKHBIX MepornpusaTuil". OHaKo, KaK yKa3aHO BHIIIE, (PAKTHI MPOBEACHUS ONEPATHUBHO
- PO3BICKHBIX MEpPONPUATUN OTHECEHBI STUM XK€ 3aKOHOM K cdepe TailHOW, CEKPeTHON AesITeTbHOCTU
ONEepPaTUBHBIX OPraHoB. JIMIIO0, B OTHOIIEHUH KOTOPOT'O 3TH MEPOIPHUITHS TPOBOJSATCA, 10 UX OKOHYAHUS
B NpHUHIMIIE MOXeT '"pacmojarath" TakuMH (akTaMu JIUIIb B pPE3yJbTaTe HUX CIydyalHOH WIH
MPOTUBOMNPABHON yTeuku. ([ms Tex e, KTO MOXKET Yy3HaTh O TakuX (QakTaX M3 CIEIACTBCHHBIX
MaTepuajoB MO €ro Jeiy, mpaBo uctpeboBaTh HH(popmanuio uckioueHo.) CyTe ke oOpallieHus U
3aKJIFOYAeTCsl B TOM, UTO JIUIO UCTpeOyeT mHpopMaIuio uMeHHO 00 3Tux ¢akrtax. M Ha HEro He MOXKET
ObITh BO3JIOXKEHO Opemsi MX JoKa3blBaHMs. TakuM 00pa3oM, YKa3aHHOE OrpaHHYEeHHE HE SBISETCS
pa3yMHBIM U OOOCHOBAHHBIM C TOYKHU 3peHUs TpeOoBaHMil crared 45, 46 u 55 (wacte 3) Koncrurynun
Poccuiickoit @eneparuu.

Yacte TpeThs craThu 5 3akoHa HpeAyCMaTpUBAET, YTO 3asBUTENb BIIPaBe HCTPeOOBAThH JIMIIb
"cBeJleHUsI O MOJy4eHHON o HeM uHpopmanuu", a He camy uHPopMmaluioo. Mexay TeM cTtaThs 24
Koncruryuu Poccuiickoit @enepary roBopuT uMeHHO 00 nHpopMamyu (dacth 1) u 0 "MOKyMeHTax u
MaTepuagax" OpraHoB I'OCYAapCTBEHHOH BIIACTH, HEMOCPEACTBEHHO 3aTparMBaroOIIMX MpaBa U CBOOOMBI
(gactp 2). @enepanpHbiii 3ak0H "OO0 mHOpMaMK, UHPOPMATU3AMK U 3aIIUTe WH(POpMAIMU" TaKKe
ynoTpeoseT NoHATH UH(OPMALMK, TOKYMEHTUPOBAaHHON MH(GOPMAIIMK U FOBOPUT O MpaBe IpakaaH Ha
IOCTYN K nH(pOpMayu: "3HaTh, KTO U B KAKHUX LEJISIX MCIIOJIB3YET MM MCIOIB30Bal 3Ty HHPOpPMALHUIO"
(cratps 14, yactb 1).

Ha npakrtuke "cBenenus 06 nHpopmManuu" MOHUMAIOTCS OTPAHUYUTENBHO JIUIIb KaK "CBEIEHUS O
CYIIECTBOBAHUU MAaTEPUAIOB, XapaKTEePU3YIOIIMX JMYHOCTh U TOBEACHUE JAHHOIO 3asBUTENS, U O
CYLIHOCTH COJEpXkallluXcsi B HUX MAaHHbIX" (KomMMeHTapud Kk crathe 5 3axkoHa). WUHdopmauus ans
rpaxJaHuHa o(OpPMIISIETCSl CIIPABKOM, cojep)KaHHEe U 00BbeM KOTOpOH ompeAensercs HHULUATOPOM
MIPOBEJICHUS ONIEPATUBHO - PO3BICKHBIX MEPONPUATHI, MpHUYeM "3ampoc O NpeJoCTaBICHUH (HaKTUUECKUX
JAHHBIX B OOJIBIINX O0bEMax... SIBJISETCS HEIPHUEMIIEMbIM JUIsl ONIEPAaTUBHBIX amnmaparoB” (OTBET NEPBOTO
3aMeCTUTENsI MUHUCTPA BHYTPEHHUX Jied oT 19.12.97).

W3 13105K€HHOTr0 BUHO, YTO MO ATUM 'CBeleHUSAM', KOTOpble (PaKTUUYECKH MPEICTaBIIAIOT cO00i
MIPOU3BOJILHBIE BBIIEPKKA M3 TIEPBOHAYAIBHBIX JOKYMEHTOB, CHOPMYITUPOBAHHBIE K TOMY XK€ 1O HX
YCMOTPEHHMIO CaMUMH pabOTHHKAMU OINEPAaTUBHBIX OPraHOB, HEBO3MOXKHO CYIMTb HU O JOCTOBEPHOCTH,
HU 00 00BbeMe TIepCOHANBHON MH(POPMANU, UMEIOIIEHCs B TOKYMEHTAIBHBIX U MHBIX MaTepHanax Jena
OINEPAaTUBHOTO y4yeTa. 3aKOH BOOOIIE HE MpeaycMaTpUBaeT MPEJOCTaBIEHUE T'PaXKJTaHUHY MOJUIMHHBIX
JOKYMEHTOB Jiena. Kak 3To BUIHO U3 yacTH 4eTBepTOil cTaThu 5, "ONepaTuBHO - CIyKeOHbIE JOKYMEHTHI"
MPEJOCTABIISAIOTCS C ONPEACTICHHBIMU OTPAaHUYEHUAMHU B 00beMe HH(DOPMAIIUH TOJIBKO CY/Ib€ U TOJIBKO IO
ero tpeboBanuto. OgHako 000CHOBAaTh Takoe TpeOoBaHME O€3 HAIWYHUS MEePBOHAYAIbHON HMH(OpManuu
TaKXe 3aBeJIOMO 3aTPyTHUTEIHHO.

[Tonnyto cBOOOAY YCMOTpEHHsI ONEpaTHBHBIX OPraHOB B BOIpoce 00 00beMe MpefocTaBisieMOit
Uiy MH(GOpPMAalMU YCHIIMBAaeT M HEONpe/AeJeHHas OroBopka B TOH ke cTaTbe 3aKOoHAa O TOM, YTO
CBEJICHHUSI MOTYT OBITh MpPENOCTaBIE€Hbl "B Mpezenax, TOMYCKaeMbIX TpeOOBaHUSMU KOHCHUpPALWU U
HCKJIIOYAIOIINX BO3MOXKHOCTb pa3IIalliEeHUs] TOCYJapCTBEHHOMN TalHbI".

B TO e BpeMs B COOTBETCTBUM C 4YacTbl0 II€pBOM cTaThbu 12 Hacrosmero 3akoHa K
rOCyJIapCTBEHHOI TaifHe OTHECEHBI ""CBEICHHSI 00 NCIOIb3yEMBIX MU HCIIOIB30BAaHHBIX MIPU MIPOBEACHUHT
HETJIACHBIX ONEPATHUBHO - PO3BICKHBIX MEPONPUATHN CUIIaX, CPEACTBAX, NCTOYHUKAX, METOAAX, IUIAHAX U
pe3yibTaTax OIIEPATHUBHO - PO3BICKHOM JEATEIBHOCTH, O JIMIAX, BHEIPEHHBIX B OPraHU30BaHHBIC
MIPECTYIHBIE TPYMNIbI, O MITATHBIX HEMVIACHBIX COTPYJHUKAX OpPraHOB, OCYLIECTBISIOIIUX OINEPAaTUBHO -
PO3BICKHYIO JIeTENIEHOCTD, U O JIMLAX, OKa3bIBAIOIINX UM COJCHCTBHE HA KOH(PHUACHIIMAIHLHONH OCHOBE, a
TakXe 00 OpraHu3aluy U O TAKTHKE POBEJCHUS ONIEPATUBHO - PO3BICKHBIX MEPONIPUITUI".



[Ton ykazaHHO€ oOIpeneNeHue TMOANANAIT, TAaKUM OOpa3oM, MPAKTHYECKH BCE MaTepHajbl
OlEepaTHUBHO - PO3BICKHOTO Jena, BKIYas M IepcoHalbHylo uHpopMmanuio. Heompenenennoe u
JIOIYCKAIOLIEE MPEJEIbHO IIMPOKOE TOJIKOBAHME IOHATUE "pEe3ylbTaTbl ONEPATUBHO - PO3BICKHOMN
NEeSITeNIbHOCTH", KaK U PAacCMOTPEHHBIE BBILIE MOJIOKEHUS YacCTU TPEThel cTaThbu 5 3aKOHA, MMO3BOJISIET
paOOTHHKAaM ONEpPaTHBHBIX OPraHOB OTKa3bIBaTh 3aMHTEPECOBAHHBIM JIMLAM B MPEJOCTaBICHUHU
MIPaKTUYECKH JIF000i nH(OPMALIUY, YTO U IPOUCXOTUT HA MIPAKTHUKE.

[lepconanbnas unpopmanus DexepanbHbiM 3akoHOM "OO wuHpOpManuu, HHGOpPMATH3AMH U
3amuTe HHpopManuu" oTHecCeHa K cepe KoHpuaeHnanbHoH. OHa He MOXKET OBbITh 3aceKpeueHa OT TOro
JMIA, C KOTOPBIM HIeHTU(UIUpyeTcsi. B mpoTUBHOM citydae 3T0 OyIeT SBISATHCS MOJHBIM OTPULIAHHEM
ero mpaBa. Ilo cynebHOMy pemieHuo cOOp NepcoHaJbHOW HMH(GOpPMALMM MOXET OBITh JOIMYCTHM
HETJIaCHO, KOHCIUPATHUBHO OT OO0bekTa HaOmoaeHus. OJHAKO B JaHHOM Cydae 3TO SIBJISETCS JIHIIb
JOIMYCTUMBIM CIIOCOOOM 3TOH JestenbHOCTH. OH McueprnbiBaeT ce0s C TOro MOMEHTa, Korja s3Ta
KOHCIIMPATUBHOCTh packpbiTa. llocie 3Toro TaiiHa mepcoOHANbHOW HH(POpPMAIUM HE MOXKET OBITh
3alMILIEeHa OT €€ BIajesblla U OH BIpaBe MOTpeOOBaTh €€ MPEAOCTABICHHs. DTO MPaBO TAKKE MOKET
OBITh MM peaTM30BaHO, KOTJa HEOOXOJMMOCTh KOHCIMPALMH KaK CI0co0a OMEpPaTHBHO - PO3BICKHOMN
JEATEIBHOCTH B OTHOLICHMM JAHHOTO KOHKPETHOIO JIMLA YyTPAauMBacTCs, TO €CTh: IOCIE MPEKpaIlCHUs
7ie7a ONEPaTHBHOTO HAOMIONCHHS M COOTBETCTBYIOLIETO H3BEIEHHA €ro o0 OTKa3ze B BO30YKICHUH
YTOJIOBHOTO J1€J1a, WIIM MPEKPAIIEHUH €ro IO JI00bIM OCHOBAaHUAM, MO0 NpEeAbABICHUS EMy MaTepUanoB
IIPEIBAPUTENILHOTO CIIEJCTBUS, €CJIM OH ObUI NPUBJIEYEH K YrOJIOBHOH OTBETCTBEHHOCTH B CBSI3U C
IPECTYIUIEHUEM, [0 KOTOPOMY IIPOM3BOINIACH ONIEPATUBHO - PO3BICKHAS paboTa.

Bo Bcex aTux ciayyasx y opraHa ONEpaTHMBHO - PO3BICKHOM JEATENbHOCTH JIOJKHA BO3HHUKATh
0053aHHOCTh COOOIIUTH 3aMHTEPECOBAHHOMY JIMIly O HAJIWYMM B OTHOLIEHHWU HErO JIOKYMEHTHPOBAHHOM
WM MHOW MH(OpMalMM M NPEJOCTaBUTh 3Ty MHGOpPMAaIUIO MO ero TpeboBaHuio. B Tex crnopHbIX
cllyyasiX, KOrja orlpeJesieHHass HH(pOpMalus, MO0 MHEHHIO OpPraHOB, MOXET COAEp)KaThb CBEACHUS,
CIOCOOHBIE MOBJIEYb PACKPBITUE JIMI, BHEJAPEHHBIX B OPraHU30BAaHHBIE MPECTYIHbIE TPYIIIbI, IMITATHBIX
HErJIaCHBIX COTPYIHUKOB OIEPaTHBHBIX OPraHOB M JIMI, OKa3bIBAIOUIMX MM COJIEHUCTBUE Ha
KOH(UIEHIMATbHON OCHOBE, BOMPOC JIOJIKEH ObITh pa3pelleH B cyie0HOM nopsike. Tak, B COOTBETCTBUU
c uacteio 2 crathu 24 @enepanmbHoro 3akoHa "OO wuHpopmanuu, HHGOpMaTH3alMKU U 3alUTE
nHpopmanuu" Cyapl pacCMaTpUBAIOT CIIOPbI O HEOOOCHOBAHHOM OTHECEHMM MH(OpMalMU K KaTeropuu
uHpOpMallUK ¢ OrpaHMYEHHBIM AocTynoM. B coortBerctBum ¢ 3akoHom Poccuiickoit ®eneparyu "O
roCy/1lapCTBEHHOMU TaifHe" CyJpl pacCMAaTpUBAIOT KaJloObl HA HEMTPAaBOMEPHOCTh PEIIEHUS JOKHOCTHBIX
JMII O 3aCEeKpPEYMBAHUU CBEJICHUN M Ha HEOOOCHOBAaHHOCTb OTHECEHHsI MX K T'OCYIapCTBEHHOH TaiiHe
(craths 7, yacTh BTOpas, ctatbs 10, 4acTh TpEeThs, CTaThs 15, yacTh ueTBepTas).

TakuM 00pa3oM, TMOJIOKEHUS YacTell BTOpON W TpeThell CcTaTbu 5 paccMaTpuBaeMoro 3aKoHa
OTPAaHWYMBAIOT KPYT JIHUIl, WMEIONIUX TMPaBO HCTPeOOBaTh NEPCOHAIBHYIO HWH(OOpPMAIMIO O HHX,
MOJIYYEHHYI0 B pe3yJbTaTe€ OINEPAaTUBHO - PO3BICKHBIX MEPONPUATHI, BO3JIAraloT Ha HJTHX JIMII
00s13aHHOCTh JIOKa3bIBaHUsI (DAKTOB TMPOBEJCHUS B OTHOIICHHM HHUX OINEPATUBHO - PO3BICKHBIX
MEpPOMPHUATHIA, JOMYCKAIOT HEOMPEIeICHHOCTh CpPOKOB, O0OBE€Ma M YCIOBHH MPEIOCTaBICHUS
MePCOHAIbHOW HMH(pOPMAIIMM 3aWHTEPECOBAHHBIM JIMIIAM W OTPAHMYMBAIOT BO3MOXXHOCTH CYyJIe0HOM
3alUTHI 3TUX MPAB, YTO MPOTUBOPEUUT cTaThsM 19, 24, 45, 46 u 55 (yacth 3) Konctutyuun Poccuiickoit
denepanuu.

7. Pan oOxamyeMbIX TOJOXKEHHH 3akoHa YIMOMHMHAeT O TMOPAIKE MpPEJCTaBICHUS pe3yIbTaTOB
OTIEPaTUBHO - PO3BICKHOW AESITENbHOCTH B CyJ (cTarhsg 11, yacTu BTOpas W TpeThs, cTaThs 12, yacTb
4yeTBepTas), peryaupyer CyJaeOHBId MOpPsJIOK PacCMOTPEHHUS BOIPOCOB O Jaye paspelieHus Ha
MIPOBEACHUE OMEPATUBHO - PO3BICKHBIX MEPONpHUATHH (cTaThu 9, 12, 4acTH TpeThbsl M YETBEPTas) U O
paccMOTpeHMH Kajlo0 TpaKAaH Ha OTKa3 B MPEJOCTaBICHUM WM HEMOJHOTY MpPEeJOCTaBIEHHON
nHpopManuu (CTaThs 5, 4aCTh YETBEPTAs).



Tak, dYacTh uerBepras craThbl 12 3aKOHA YCTAHABJIMBAET, YTO OINEPATUBHO - CIy>KEOHBIC
JOKYMEHTBI, OTpa)kalolllue pe3yJabTaThl ONEPATUBHO - PO3BICKHOW JEATEIBbHOCTH, MOTYT OBITh
IIPEIOCTABIIEHBl CY/b€ B IMOPSAKE M CIy4yasX, YCTAHOBJIEHHBIX HACTOSIIUM DenepanbHbIM 3aKOHOM.
OpnHako BbIlIE, B 4acTU TpeTbel craTthu 11 yka3aHo, YTO pe3ynabTaTbl ONEPATMBHO - PO3BICKHOMN
NESITEIbHOCTH TPEACTABISAIOTCS B CyJ Ha OCHOBAaHMM IIOCTAHOBJIEHUS pPYKOBOAMTENS OpraHa,
OCYILLIECTBIISIOLIETO ONEPATUBHO - PO3BICKHYIO JEATENBHOCTh (TO €CThb (DAKTUYECKH IO YCMOTPEHMIO
Oprasa), B HOpsJKe, IPEIyCMOTPEHHOM BEJIOMCTBEHHBIMU HOPMATHBHBIMH aKkTaMu. YacTb BTOpas craTbu
9 3akoHa ycTaHaBIMBAaeT TaKXke, YTO MEpPEeUeHb KaTeropuil pyKOBOJUTEIEH OpraHoOB, OCYIIECTBISIOUINX
ONEPATUBHO - PO3BICKHYIO JESATEIBHOCTh, KOTOPHIE BIIpaBe OOpATUTHCS B CyA 3a pa3pelieHUueM
IIPOBE/ICHUSI OIEPAaTUBHO - PO3BICKHBIX MEPOIPUATUH, OrPaHWYMBAIOIIMX KOHCTUTYLMOHHBIE IIpaBa
IpaXx/i1aH, ONpeAeseTCs] BEAOMCTBEHHBIMA HOPMAaTUBHBIMU aKTaMH.

OnHako TOPSIIOK HUCHOJB30BaHUS B  YrOJIOBHOM TMpoIlecce MNEPCOHAIBHON —HH(pOpMAaIH,
MOJIYYEHHOW C OTpaHWYEHUEM KOHCTUTYIIMOHHBIX IPaB T'PAKIAH, a TAKKE YCTAHOBJICHHE KaTEropui
JOJKHOCTHBIX JIML, KOTOPBIM MPEIOCTaBICHO MPAaBO MPOLECCYAIbHBIX JEUCTBUH B CyJ€, OTHOCUTCS K
YHCITy CYIIECTBEHHBIX TapaHTHH MpaB M CBOOOJ M JODKCH OBITh YCTAaHOBIICH TOJNBKO B (hemepambHOM
3aKOHE, KakK 3TO BBITEKAaeT M3 TpeboBaHui craredt 55, wacte 3, 71, mynkt "B", 76, wacth 1, U Apyrux
nonoxenni Konerurynuu Pocculickont @enepanyu.

Kpome Toro, B coorBerctBuu ¢ 4actbto | crarbu 120 KoHcTUTyUMHM CyapuM HE3aBUCUMBI M
nomuuHsIOTC Tonbko Koucturymmm Poccwmiickoit @eneparuu u denepaabHOMy 3akoHy. M3 atoro
CIIeJIyeT, YTO BEJJOMCTBEHHbIC HOPMATHBHBIC aKThl HE MOTYT YCTaHABIIMBATh O0s3aTENbHbBIE AN Cyla U
CyIpu TpeOOBaHUS, MOJUYUHATH €ro IMpOLECCyalbHOMY HOpPSAIKY, YCTAHOBJIEHHOMY 3TUMHU akTamu. B
cootBercTBUM C no3unueil Koncrtutyunonnoro Cyna Poccuiickoit @exepauuu 1mo Aeiy O IPOBEpPKE
KOHCTUTYIMOHHOCTH crtatel 1 m 21 3akona Poccuiickoit ®enepanuu ot 21 wuronsg 1993 roma "O
rocynapctBeHHoil Taite" (IloctanoBnenune Koncruryumonnoro Cyma Poccuiickoit denepanum ot
27.03.96) mops10K TPOU3BOJICTBA 10 YTOJOBHBIM JeJIaM, KaK 3TO YCTaHOBJIEHO cTaThedl 1 YToyioBHO -
nporeccyanbHoro kogekca PCOCP, sBrsercst enuHbIM U 00s3aTENbHBIM 110 BCEM YTOJIOBHBIM JeJlaM U
JUIS BCEX CY/AOB, OPraHOB IPOKYPATypbl, IPEIBAPUTEIBHOIO CJIEICTBUS M JIO3HAHUS U OIpenesieTcs
MMEHHO JaHHbIM KozekcoM, a He KakuM-I100 UHBIM (hefepabHBIM 3aKOHOM. Tem Gosee Takoil mopsIok
HE MOXET ONpEeAeNATbCS BEAOMCTBEHHBIMH HOPMAaTHUBHBIMM akTamMu. W3 3TOH K€ NO3UIHH
Koncrurymonnoro Cyna OJHO3HauYHO BBITEKAeT, YTO CyAbE HE MOXeT ObIThb OTKa3aHO B
MPEIOCTABIIEHNN KaKUX-IH0O0 CBEJIEHUI IO MOTUBAM UX CEKPETHOCTH.

B uvactu mepBoil crtathu 9 paccMmarpuBaemMoro 3akoOHa COAEPKUTCA TOJIOKEHHE O MOACYIHOCTH
PacCMOTpPEHHS YKa3aHHBIX MAaTEpHAJIOB: "KaK MPaBHIIO, IO MECTY MPOBEICHUS TAKUX MEPONPUITUA WU
[0 MECTY HaXOXKJIEHUSI OpraHa, XoJaTaicTBYIOIIETo 00 ux mpoBeAeHuu". OTa GOpMyITUPOBKA HE TOJIBKO
TpeArnoaraeT albTEPHATHRY B PEIICHUN TIOJICYAHOCTA CAMUM OPTaHOM, OCYIIECTBIISIONIAM OTEPATHBHO
- PO3BICKHYIO AESITETbHOCTh, YTO HE MOXKET OBITh JOMYCTUMO MO YKa3aHHBIM BBIIIE OCHOBAaHUSM, HO H
MO3BOJISIET HE OIpeCICHHbIe B 3aKOHE HCKIIOYEHUST U3 0O0mux mnpaBwi. J[aHHBIE TOJIOKEHUS
MPOTUBOpEYAT NPHUHIIUITY ONPENECIEHHOCTH 3aK0HA, I0MYCKAIOT MPOU3BOJ TPAaBONPUMEHUTEIS B BOIIPOCE
MOJICYIHOCTH 3TOTO poja Jiel U, CJIeN0BaTebHO, HAPYIIAIOT PAaBEHCTBO BCEX IEpesl 3aKOHOM M CYJOM
(cratbs 19, yacts 1, Konctutyuun Poccuiickoit @enepanun).

[TonoxxeHue yactu BTOPOM CTaThu 9 paccMaTpuBaeMOro 3aKOHAa yCTAaHABJIMBAET, UTO OCHOBAHUEM
JUIsL  pelIeHHs] CyAbe BOMpoca O TNPOBEICHUM OINEPATUBHO - PO3BICKHBIX MEpPONPUSITHIA,
OrpaHMYMBarOIINX KOHCTUTYLHHMOHHBIC IIpaBa TrpaxaaH, ABJIAIOTCA MOTHBUPOBAHHBIC ITOCTAHOBJIICHUA
OJIHOTO U3 PYKOBOJAMTENIEH OpraHa, OCYHIECTBIISIONIETO0 ONEPATUBHO - PO3BICKHYIO AEATEIbHOCTh. 3aKOH
roJlaraeT Takyl MpOLEAYypY AOCTATOYHOW Ji MOJIydeHHUs CyJeOHOro paspelieHus Ha ONepaTUBHOE
BMEIIIATENILCTBO B CEpy OCYIIECTBICHUS KOHCTUTYIIMOHHBIX IpaB U cBoOoa. Kakoii-mibo mpouemsypsl
MIPOBEPKH U OLEHKHU JOBOJOB OIEpPAaTUBHBIX OpPraHOB He mpeaycMmaTpuBaercs. llpuuem mo TekcTy



JAHHOTO IIOJIOKEHUs CYJbs HE BIIpaBe OTKa3aTb B PAaCCMOTPEHMM TAaKOrO IIOCTAHOBIEHUS WU B
COOTBETCTBUM CO CIIOKUBIIEHCS mpakTukod (muceMo 3amecturtens [Ipeacenarens BepxoBnoro Cyna
Poccuiickoit ®enepanun ot 04.12.97) He cuuTaer, 4ro B €ro KOMIIETEHIMIO BXOJHUT IIPOBEpKa
000CHOBAHHOCTH 3aBEJICHUS JieJla ONEePaTUBHOrO yueTa. XapaKTEepHO, YTO 3aKOH TOBOPUT HE O CyJe Kak
OpraHe mnpaBOCyAMs, & O CyAbE, KOTOPbIA B JAHHOM MPOLEAYpPE, UMEIIIEH K TOMY K€ CEKpPETHBIU
XapakTep, BbICTyHaeT (aKTHUECKU B POJIU  JOJDKHOCTHOTO JIMIIA, BBINOJHSIONIETO  CYry0o
aJIMUHUCTPATUBHYIO (OPMaIbHOCTh, - OJOOpPEHHE ONEPAaTHMBHOTO MEPOINPHATUS IPH 3aBEIOMOM
HEBO3MO>KHOCTH MPOBEPKH €ro 000CHOBAHHOCTH.

JIumib 4acTh TPEThS TOU JKE CTAaThbH 3aKOHA MPEIyCMaTPUBACT KaK MCKIIOYCHHE U3 OOMIETO MpaBuia
B YacCTH BTOPOM, YTO MO TPeOOBAaHUIO CYAbM €MY MOTYT IPEIOCTaBIATHCS TAKKE WHBIE MaTepUaIbI,
Kacaroluecss OCHOBAaHUM JJisi TPOBEICHUS ONEPATUBHO - PO3BICKHOTO MEPONPHATHS, 32 UCKIIOUECHUEM
JaHHBIX O JIMIaX, BHEAPEHHBIX B OPraHM30BaHHBIC MPECTYMHbIE TPYMIMbl, O IITATHBIX HETJIACHBIX
COTPYIHUKAX OPraHOB, O JIMIIAX, OKAa3bIBAIOIIUX UM COACHCTBHE Ha KOH(HICHIIMAIBHOH OCHOBE, 00
OpraHM3ali U TaKTUKE MpOBeAeHUs Meporpustui. Takum oOpa3oM, Aake M B 3THX CIIy4asxX 3aKOH
CYIISCTBCHHBIM O0pa30M OrPAaHHYUBAET BO3MOXHOCTh CYIbH JUIsI OOOCHOBAHHOTO W OOBEKTHBHOTO
pazpemienus nena. OH mpeaycMaTpUBaET JIMIIb BO3MOXHOCTh, HO HE 00SI3aHHOCTh OpraHa Mpel0CTaBUTh
HeKkue "MHBIE MaTrepuanbl', XapakTep HW O0BEM KOTOPBIX OIpPENENSAIOTCS CaMHUM  OPTaHOM.
[IpenycMoTpeHHbIE HUCKIIOYEHHS] Takke (PAKTHUECKH MOTYT OBbITh HCTOJKOBaHbl UM KaK YTrOJHO
pacIIMpHUTENLHO, TeM 00JIee 4TO Kakas-In0o cyaeOHas mpoBepKa 3TOro He mpeaycMoTpeHa. TpedoBaHus
CyIbU TaK)Ke€ HE MOTYT OBITh BOCHPHUHSTHI KaK rapaHTUsi OOBEKTUBHOCTHU, IMOCKOJIBKY MPU OTCYTCTBHU
napopmanun 00 00bEeME M COACPKAHWHM KOHKPETHBIX MAaTEpPHAJIOB, O KOTOPBIM CY/Ibsi BBIHOCHT
pelIeHre, OH HE MOXKET JIEMCTBOBATH ''CO 3HAHUEM Jena".

AHaJOTMYHbIE MOJIOXKEHUS COJEpPKATCsl B YaCTU YETBEPTOM CTAaThU 5 paccMaTpUBAEMOIo 3aKOHa,
KOTOpasi 3aTparuBaeT MOPSIOK PEryJIMpPOBaHUS PACCMOTPEHHs >Kalo0 TpakJaH Ha HEOOOCHOBAaHHBIM
OTKa3 B MPEJOCTaBICHUH COOpAaHHOW O HHUX B ONEPATHBHOM MOpsAKE MEepCcOHaIbHOM HMH(popmanuu. B
JAHHOM Cllyyae OpraH, OCYIIECTBIISIONIMI ONEpPaTUBHO - PO3BICKHYIO JIEATENBHOCTh, 00s3aH
MIPEAOCTABUTH CY/Ibe "OMEePaTUBHO - CIYKEOHBIE JOKYMEHTBI, COACpIKaIiue HH(POPMAIHIO O CBEICHUSIX, B
MPEJOCTaBIEHUN KOTOPBIX ObUIO OTKa3aHo 3asBUTENI0". [IpH 3TOM NmperycMOTpeHbI Te K€ UCKIIOYEHNS,
YTO W B YacTU TpeThel crarbu 9. OnHako 3aKOH HE OMpeAeNseT MOHATHE "ONEepPaTUBHO - CIy>KEeOHbIE
JOKYMEHTBI" M HE OTOXIECTBIISIET MX C JAEJIOM oleparuBHoro ydera. Ha mpakrtuke "omepaTuBHO -
ClTy>keOHbIE TOKYMEHTHI", IPEI0CTABIIIEMbIE CY/bE, CIIELIMATIBLHO TOTOBATCS OPTraHOM, OCYIIECTBIISIOIINM
OIIEPaTHBHO - PO3BICKHYIO AEATEIbHOCTh, HA OCHOBE MAaTepUaJIOB, COACPIKAIIUXCS B JIEJI€ ONEPAaTUBHOTO
yuera (nmuceMo 3amectutens aupekropa ®Ch Poccuiickoit @enepanuu ot 10.02.98). IIpenocraBienue
MOJUTMHHBIX TIEPBOHAYAIIBHBIX MAaTE€PUAIOB, TAKUM 00pa30M, paCKpbITHE HCTUHHOTO 00beMa U XapakTepa
uH(popMaluu Ui CyIbH, PacCMaTPUBAIOLIETO JAHHOE JIEJ0, a CIIEJOBATEeNbHO, U TapaHTHU OLEHKU
O0OBEKTUBHOCTH, IMOJHOTHI U BCECTOPOHHOCTH pacCMaTPUBAEMOI0 CIIOPA MPAKTUYECKH UCKITIOUEHBI. J{axe
B Clly4ae IpU3HaHUS HEOOOCHOBAHHBIM PEIICHUs ONEpPaTUBHOIO opraHa 00 OTKa3e B MPEJOCTaBICHHUU
HEOOXO/JMMBIX CBEICHUI 3asBUTENIO CyAbS MOXET JHIIb 0053aTh yKa3aHHBI OpraH IpeloCTaBUThH
3asIBUTEII0 CBEJICHUS B TOM O0BbEME M B T€X IpejesiaX, KOTOpble JOIMYCTUMBbI YacThbIO TPEThEe CTaThu S5
3aKkOHa, TO €CTb IOPSIOK HCIIOJHEHUS DPELIEHUS CyJIbU TaKKe OINPEAENAETCS CaMUM OIepaTUBHBIM
OpraHoM (4YacTh MsTas cTaTbu 5 3aK0HA).

PaccMoTpeHHBIE HOPMBI CYIIIECTBEHHO OIPAaHUYHMBAIOT TTOJTHOMOYHS 1 BO3SMOXKHOCTHU CYZIbU B cepe
KOHTPOJISI 32 00OOCHOBAaHHOCTHIO BMEIIATENILCTBA HCIOJHUTEIBHBIX OPraHOB TOCYJapCTBa B YaCTHYIO
KHU3Hb W OCYIIECTBICHUEM JPYTrUX KOHCTUTYLIMOHHBIX TpPaB U CBOOOJ TpaxkJaH MPH OMNEPATUBHO -
pO3I)ICKHOI\/'I JACATCIBHOCTH, AOIYCKAKOT IIPH 3TOM HCOIpPpaHMYCHHOC YCMOTPEHUEC OTHUX OPraHOB. 9t10
OPOTHUBOPEYUT (DYHKIMM MPaBOCYIHMsI KaK TapaHTUM KOHCTHTYLIMOHHBIX NIpaB M CBOOOJ M HeE
COOTBETCTBYET cTaThsiM 19 (wacts 1), 45, 46 (vactu 1 u 2), 47 (vactsb 1), 55 (wacts 3), 120 (gacts 1), 128



(uactb 3) Koncrurynuu Poccuiickoit denepannu.

B xamobe M.I'. UepHOBO#l CTaBWJICS TakKe BOMPOC O KOHCTUTYIIMOHHOCTH ITOJIOKEHUW YacTH
4eTBEPTOM CTaThbU 9 U 4acTu TpeTheil cTaThu 12 paccMaTpuBaeMoro 3akoHa, MPeAyCMaTPUBAIOIINX, YTO
cyneOHOe pellleHHe Ha MpaBO MPOBEICHHUS OMNEPATUBHO - PO3BICKHBIX MEPONPUATUN U MaTepHallbl,
IIOCIY’)KUBIIME OCHOBAaHUEM JUIsl €ro IPHUHATHS, XPaHATCA TOJIbKO B OpraHax, OCYIIECTBIISIOLIUX
OIIEPaTUBHO - PO3BICKHYIO JESATENbHOCTh. DTH HOPMBI HE MOTYT OBITh UCTOJIKOBAHBI B KOHCTUTYLIHOHHOM
CMBICIIC, €CITM OHHU JONYCKAaIOT WX TMOHUMAaHHWE KaK TpeOOBaHME IMOJHOTO HCKIIOYEHHUS U3 CyAeOHOTOo
ydera BCSKHUX CBEICHHI O BBIHECEHHOM pELICHUH CYIbU U €ro COJEp>KaHWHU, KaK HEBO3MOXKHOCTb
00>KaJIOBaHUS ATOTO PEUICHUs WM ONPOTECTOBAHMSA €T0 B MOPSIKE, MPEIYCMOTPEHHOM JCHCTBYIOIIUM
MIPOLIECCYaTbHBIM 3aKOHOAATEIBCTBOM, KaK HEBO3MOXKHOCTD Cy/1I€OHOT0 KOHTPOJIS 32 UCIIOTHEHUEM ATOTO
pelIeHNs] WIM KaK HEBO3MOXHOCTb O3HAKOMJICHHUS C PEILEHUEM 3aMHTEPECOBAHHOIO JIMLA IIPU yTpaTe
KOHCITUPATUBHOCTH Pa3pEIICHHBIX CYJOM OMEPATUBHO - PO3BICKHBIX MEPOTIPUSTHIA.

OCOBOE MHEHMUE
CcyYAbW KOHCTUTYLUMOHHOIO CYOA POCCUACKOW ®EOEPALMA
T.I. MOPLLIAKOBOM NO AENY O NPOBEPKE KOHCTUTYLIMOHHOCTH
OTAENbHbIX MONOXEHUA ®EAEPANBHOINO 3AKOHA
"OB ONEPATUBHO - PO3bICKHOW OEATENIBHOCTU" MO XAINOBE
FPAXOAHKU U.I. YEPHOBOW

1. B coorBerctBum co crathedt 97 @DepepanbHOrO0 KOHCTUTYIIMOHHOTO 3akoHa "O
Koncruryumonnom Cyne Poccuiickoit ®@epepauun" Konctutyruonuslii Cya mo xamo0aM TpaxaaH
MIpOBEpSieT KOHCTUTYIIMOHHOCTh MPUMEHEHHOTO WJIM TOJUIeKAIIEr0 NMPUMEHEHUI0 B KOHKPETHOM JIeNe
3aKOHa, €CJIM OH 3aTparuBaeT KOHCTUTYLMOHHBIE MpaBa U cBOOObI rpaxaaH. PenepanbHblil 3akoH "O6
ONEpPaTHUBHO - PO3BICKHOHN JAEATEeIbHOCTU", IMOJIOKEHHUSI KOTOpOro ocrapuBaroTcs rpaxaankor W.I.
YepHOBO, mpecienys Leidb 00ecreYeHus: 3alIUThl OT MPECTYHHBIX MOCIATaTeNbCTB, MPEIyCMaTpPUBAET
BO3MO)XHOCTh OIPaHUYEHHUN psiJila KOHCTUTYLIMOHHBIX IpaB Ipak[aH, T.e. 0€3yCIOBHO 3aTparuBaeT 3TH
npasa. boriee Toro, KoHCHMpaTUBHAsA MO CBOEH MPHUPOJIE, CKPbITas OT OOIIECTBEHHOCTH ONEPATUBHO -
PO3BICKHASI AESITEIBbHOCTh MPEACTaBIsAET OO0 cepy MOBBIIIEHHOTO PUCKA YIIEMJICHUS U HapyIIEHUs
IpaB U CBOOOJ rpax/iaH, TaKk Kak BO3MOKHOCTH COLIMAJIBHOIO KOHTPOJIA Ha/l HE OrpaHuYeHBl.

B cBs3u c 3TMM 3aKOHOJATENbHOE PETYJIMPOBAHHME OINEPATUBHO - PO3BICKHOW N1E€ATEIbHOCTH
COLIMAJILHO OOYCIIOBJICHO, B YACTHOCTH, 3ajayeil ONpeAeNuTb OCHOBAaHUS M MOPAAOK MPUMEHEHUS
YKa3aHHbBIX OTPaHUYEHU, C TeM YTOObI UX JOMYCTHUMbIE MPEAeIbl HE MPEBBIIANINCH, a HAPYIICHUS IPaB
U cBOOOJ TpaXJaH CO CTOPOHBI OCYLIECTBISIOUIMX ONEPATHBHO - PO3BICKHYIO JIEATEIBHOCTh OPraHoB,
CBSI3aHHBIE C BBIXOJOM 3a 3TU IpPEJIENbl, MOIJIM ObITh CBOEBPEMEHHO BBISIBICHBI U ycTpaHeHbl. [loaTomy
IIPU NPOBEPKE KOHCTUTYLIMOHHOCTHU OCTIapuBaeMbIX mojioxkeHnid depepanpHoro 3akoHa "OO onepaTUBHO
- PO3BICKHOM JedTenabHOCTH", ucxods u3 tpedoBanuit cratbu 55 (yacth 3) Koncrutyuuu Poccuiickoit
denepanun, HEOOXOAMMO OLEHHUTH, OOECHEeYMBACT JM JAHHBIA 3aKOH IpHU OIpeNeleHuH o0beMa U
YCIIOBUH HEOOXOAMMBIX OTPAaHMYEHUN TapaHTHH OT MPOM3BOJIa TOCYJApCTBEHHBIX opraHoB. IIpu sTom
COIUIacHO cTathe 74 PenepallbHOr0 KOHCTUTYLIMOHHOTO 3akoHa "O Koncrurynuonnom Cyne Poccuiickoit
Oenepanun" ocnapruBaeMble MOJIOKEHUS MOJJIEKAT OLEHKE HE M30JUPOBAHHO, a B CHUCTEME IPaBOBBIX
HOPM, TIIPEXE BCETO B CBSA3U C IPYTMMH MIPEANNCAHUSIMU TOTO ke 3aKOHa.

2. Kak ykaspiBaercs B xanobe, ¢ wuions 1995 roma mo sHBapp 1996 Toma B OTHOIICHUH
3asBUTENIBHUIIBI HAa OCHOBAaHUM oOcnapuBaeMbix €0 HopMm DexepanbHoro 3akoHa "OO omepaTtuBHO -
PO3BICKHON JeATEILHOCTH" TMPOBOJUIIUCH ONEPATHBHO - PO3BICKHBIC MepomnpusTHs. Pemenue o6 sTom



ObUIO TIPUHATO B COOTBETCTBHM CO CTaTbeld 7 3aKoHa, JOMYCKAIOMIEW OCYIIECTBICHHE TaKUX
MEpPOIPUATHI B IEJIAX BBIABICHUS MOJrOTaBIMBAEMbIX WJIM COBEPIIEHHBIX MPECTYIUICHUM, €CIM HEeT
JOCTaTOYHBIX JAHHBIX JJIsI PELICHHUS BOMPOCAa O BO30YXKIEHUH YroJOBHOTO Jefa, T.e. MPH OTCYTCTBUU
OOBEKTUBHBIX CBEJICHUIH, OOOCHOBBIBAIOUIMX HAJMYMe JaXe MPU3HAKOB mpecTymieHus. PeanbHoe
3HAUEHUE YKa3aHHOT'O OCHOBAHUS JJISl IPOBEIECHUS ONIEPATUBHO - PO3BICKHBIX MEPOIIPUSATUI BBISBISETCS
B €ro COIIOCTABJICHUU C IIOJIO)KEHHEM 4YacTu 4eTBepTod cTatbu 10 3akoHa O MpeKpaleHuH STUX
MEPOTPUATHIA B CBSI3U C 00CTOSTEIHCTBAMH, CBHICTEILCTBYIOIIMMH "00 0OBEKTHBHON HEBO3MOKHOCTH
peuieHus" 3a7a4 OMEPaTUBHO - PO3BICKHOW NEATEIBHOCTH, T.€. HIMEHHO MOTOMY, YTO OHAa HE MpuBeia K
MOJTYYCHUIO KaKUX-TH0O0 CBEJJCHUN O MPU3HAKAX COBEPIIEHHOTO WM MOATOTABIMBAEMOTO MPECTYIICHUS
(4uTO WMeNo MECTO M MO Jiely 3asiBUTENbHHIIBI). TakuM oOpa3oM, COINIacHO 3aKkOHY M Hayalo, U
3aBEpUICHHE ONEPATUBHO - PO3BICKHOW JEATEIBHOCTH B OTHOIIEHUHU ONPEAEIEHHOTO JIMLA BO3MOKHBI
IIPU OTCYTCTBUU KaKOW-TMO0 00BEKTUBHOM MH(POPMALIMH, CBUIETEIIHCTBYIOIIECH O TOM, YTO ONEPATUBHO -
PO3BICKHBIE MEpONpPUATUS ObUIM JEUCTBUTEIBHO HANpaBJIEHbl Ha BbISBICHUE IPECTYIHOIO JICSHUS.
Opranbl, OCYILECTBISIONUIME ONEPATUBHO - PO3BICKHBIE MEPOIPHUATHS, MOTJH, MPUMEHss 3aKoH,
JIeMCTBOBATH, CChUIASICh UCKIIIOUNTENBHO Ha JIEKJIAPUPYEMbIE B HEM LIEIH CBOEH J€ATEIbHOCTH.

Kpome Toro, He ycTaHOBIIEeHa M 0053aTeIbHOCTh KaKOr0-TMO0 KOHTPOJIS HU 32 0OOCHOBAaHHOCTHIO
Hayajia OIepaTUBHO - PO3BICKHBIX MEPONPUATUN U 3aBEJCHHUA Jieda ONEPATUBHOIO yyeTa B OTHOLIEHUU
OTNpPEACNICHHOTO I, HH 32 OOOCHOBAHHOCTHIO KOHKPETHBIX MEPOIPHUATHH (KpoMe TeX, KOTOpbIe
JOJKHBI IIPOBOAMTHCA 0 CyJ€OHOMY pelleHnio). Peanuzanus rpaxaaHvHOM IpaBa Ha 00KaloBaHUE B
cyn (Ha OCHOBaHHMH YacCTH BTOPOM cTaTh 5 3aKOHA) IEHCTBUIN OPraHOB, OCYILIECTBISIONINX ONEPATUBHO -
PO3BICKHYIO JEATEIbHOCTb, O KOTOPBIX €My CTaj0 HM3BECTHO, HE MOXXET NPUBECTU K NPU3HAHUIO UX
HE0OOCHOBAHHBIMH, TaK KaK MX OCHOBAaHUEM BBICTYMAET OJIHA JIMIIb II€NIb BBISBICHUS MPECTYIUICHHM.
[Ipu »TOM nake B cCilydasiX BBIHECEHHUS CYAOM pEIIeHHS O BO3MEUICHWH Yymiepda, MPUYMHEHHOTO
rpa)xJIaHUHY TPOBEJCHUEM ONEPATUBHO - PO3BICKHBIX MEPONPUITUH (B COOTBETCTBUHU C YaCThIO BOCBMOM
cTaTbi 5 3aKoHa), MOCIETHUE MOTYT MPOJIOJIKATHCS, TOCKOJIBKY B CUTy 3aKOHA HUKAKHE JAPYrHUe OpraHbl
HE YMOJTHOMOYEHBI BIMSTH HA PEIICHHEe O HEOOXOJMMOCTH MONy4yeHUs WH(GOPMAalUU OMEPaTUBHO -
PO3BICKHBIM ITyTEM.

Ha3piBast nuie 1eiau U MOBOABI K Hayaldy ONEPATUBHO - PO3BICKHOM JEATEIbHOCTH, 3aKOH HE
yCTaHaBIMBAaeT HU €€ (aKTHUECKHE U IOPUAMYECKHE OCHOBAHHUSA, HHM KaKue-THOO TPOIEIypHbIE
BHYTPUBEIOMCTBEHHBIE, IPOKYPOPCKHE MM CyIeOHbIE MEXaHU3MBbI, KOTOPbIE MOTJIH ObI CHOCOOCTBOBATH
MIPUHATHIO OOOCHOBAHHBIX pemieHuil. CieaoBaTenbHO, YCMOTPEHUE OCYIIECTBISIOMIUX OMEPATUBHO -
PO3BICKHYIO JIESTENHHOCTh OPraHOB 3aKOHOM HE OrpaHWYHMBaeTCs. Takoe peryiupoBaHHe - OCOOCHHO B
YCJIOBHSIX, KOT/Ia OOIIECTBO U BJIACTh OTATOIIEHB MHOTOJIETHEH MPUBBIYKON MPEANOUTEHUS MHTEPECOB
CBICKHBIX CITy’)KO - HE MOXET TapaHTHPOBaTh COPA3MEPHOCTh CBSI3aHHBIX C OMEPATHBHO - PO3BICKHOM
JEATEeIIbHOCTBIO OTPAHUYEHHI TpaB rpakJaH COIMAIbHO OMPABIAHHBIM LEISAM 3TOW ESITEIbHOCTH, YTO
HE COOTBeTCTByeT TpeboBaHusM ctatbi 55 (wacte 3) Koncturymum Poccuiickoit ®enepammm.
OnpeneneHHBIM TPU3HAHUEM JTOTO CIY)KHT MpEeIJIOKEHUE, BHECeHHoe B ampene 1998 roma B
l'ocynmapcrBennyro [ymy Ilpesunentom Poccuiickorn ®Dexepanuu B NOPSAKE 3aKOHOAATEIBHOU
WHUIMATHUBBI, O JOMOJHEHWM 4YacTH CEAbMOW CTaThh 5 3aKOHA yKa3aHHEM Ha TO, YTO OpraHam,
OCYIIIECTBISIONIUM OIEPATUBHO - PO3BICKHBIE MEPOIPHUATHS, 3allpemiaeTcss UX MpoBeaeHue 0e3
CaHKIMOHUPOBAHMS B YCTAHOBJIICHHOM MOPSIKE.

HeonpeneneHHOCT, OCHOBaHUM U MOPSIIKA TPOBEACHUS ONEPATUBHO - PO3BICKHOM JEATEIBHOCTH MO
JENCTBYIONMEMY 3aKOHY CO3/Ia€T YCIOBHS JIJISl POM3BOJIA BJIaCTU. TeM caMbIM HapyIIalOTCs TPEOOBaHUS
crateit 17, 18, 19 u 21 Koucrurymuu Poccuiickoii ®denepaiuu, coriacHO KOTOPBIM TOCYJIapCTBOM
MIPU3HAIOTCS U TAPAHTUPYIOTCS PAaBHBIM 00pa30M IMpaBa M CBOOOIBI TPAXKIaH, U B YACTHOCTH OXPaHSIETCS
JIOCTOMHCTBO JIMYHOCTU. AHAJOTMYHAs TpaBoBas mno3uius BblpakeHa KouctutynuonusiM CynaoMm B
[TocTanoBnenusx ot 25 ampenst 1995 roga, ot 3 mas 1995 roxa, ot 2 depans 1996 roga u ot 2 urons



1998 roxa, coriiacHO KOTOPBIM HEOMPEAEICHHOCTh FOPUIUYECKOTO COICPKAHUS 3aKOHA U BOBMOXKHOCTh B
CBSI3U C 3TUM €ro MPOU3BOJILHOTO IPUMEHEHHUSI HapyIIaeT PABCHCTBO TPak[IaH Nepe 3aKOHOM U CY/IOM,
HE corjacyercs ¢ OOS3aHHOCTBIO TOCyJapcTBa OO0ECIeYMBaTh OXpPaHy JOCTOMHCTBA JIMYHOCTH U
MPUOPUTET TIPaB U CBOOOJ 4YEIOBEKa, a TAKXKE HE JOMYCKATh MX YMAaJCHUS M TPEANOYTCHHS MM JIaXe
CaMbIX Ba>XHBbIX O6IJ.I€CTBCHHBIX, BCAOMCTBCHHBIX WJIN MHBIX HHTCPCCOB.

3. 3asgBUTEIBHUIIA OCTIAPUBAET CTaThiO 6 (ITYHKT 6 4acTH TMEpBOM) 3aKOHA B CBS3M C TEM, YTO OHA,
JIOTTyCKasi HaOJI0IEHUE JIJIsl TIOJTydeHUs IEPCOHAILHON HH(OpMAaINK, HapyliaeT ctaThu 23 (dacth 1) u 24
(wactb 1) Koncturymuu  Poccuiickoit ~ ®Deaepanmu, 3aKpeIuiIONIMEe MPaBO  KaXJIOro Ha
HEMPUKOCHOBEHHOCTh YAaCTHOW JKM3HHM, cOOp HWHpOpManmuu O KOTOpoil Oe3 corjacusi Iuia He
JIOITYCKAETCS.

B cootBerctBuM co crarbeit 55 (dacth 3) Konctutyuuu Poccuiickoit ®enepaniuu U 1m0 CMBICITY
OcCIapuBaeMoro 3aKoHa HE MOXET pacCMaTpPUBATHCS Kak MOJjIeKalasi KOHCTUTYLIIMOHHON 3aIlUTe TaKas
nepcoHaIbHas HHPOPMAIs, KOTOpasi CBSI3aHa C IMPEANOIaraeMoi IpecTymHON IesTenbHOCThI0. OHaKo
COIJIACHO JEHCTBYIONIEMY PETYIMPOBAHUIO HE CYIIECTBYIOT MEXaHU3MbI, KOTOpbIe oOecreunBain Obl
cOOp OmepaTHUBHBIX AAHHBIX WCKIIOYHUTEIBHO B CBSI3M C MPEAINONaraéMoOl MPECTYIHON JesTeIbHOCTHIO
muna. HampoTuB, HeompeneneHHOCTh OCHOBAaHUS OINEPaTHUBHO - PO3BICKHBIX  MEpPONPHUATHH,
3aKpEIJICHHOr0 B CTaTbe 7 3akoHa, W OTCYTCTBME IIpaBWJI CAHKUMOHMPOBAHHUS WU IPOBEPKU
O00OCHOBAaHHOCTH HX TMPOBEACHUS CO3JAI0T MPEANOCBUIKM JJisi BTOPXKEHUS B YAaCTHYIO JKU3Hb,
HAOMIOACHNST 3a HEW W HAKOIUIGHWS WH(GOpMAIMH, KACAIOMICWCs JMYHBIX TaiH, YTO MPOTHBOPEUUT
ctatbsiM 23 (yacth 1) u 24 (vacts 1) Koncrurynuu Poccuiickoit denepanuu.

KonBeH1ust 0 3amure mpaB 4eroBEeKa U OCHOBHBIX CBOOO (CTaThs §) JOIYyCKAaeT BMENIATEIHCTBO
rocyJlapcTBa B YaCTHYIO KU3Hb B MHTEpecax 0e30MacHOCTH B AEMOKPATHYECKOM OOIIECTBE, JIUIIb KOTaa
3TO MPESYCMOTPEHO 3aKOHOM. PackpbiBas Ha3BaHHbIE NOHATUA, EBponeiickuii Cya 1o mpaBam 4esloBeKa
KOHCTAaTUPOBaJl, YTO HAOJIOJEHHE 3a YaCTHOW JKU3HBIO JIOMYCTUMO, TOJBKO €CIH CYLIECTBYIOT
MPOLEAYphl, FapaHTUPYIOLIME COOTBETCTBUE MEp HAOJIO/IEHUS YCTAaHOBJIEHHBIM 3aKOHOM YCJIOBMSIM.
Onnako denepanpHblii 3ak0H "O0 onepaTUBHO - PO3BICKHOM JESATEIBHOCTH" HE ONpeNensieT JOMyCTUMbIe
Mpoueaypsl U yclioBusi HaOmtoneHus. B HeM Her u rapaHTuii Toro, 4ro cO6op uHpopmanuu Oyaer
IpeKpallleH, Kak TOJIbKO OOHapyXkarcs OOBEKTHBHBIE IaHHbIE, OINPOBEprarollue MPEeArooKeHHe O
npecTynHou nesrenbHocTu. [1o neny 3asBUTENbHUIBI HAOMI0EHHE 32 HEW MPOA0IIKAIOCh U IIOCIE TOTO,
KaK BBIABWJIACH JIOXKHOCTB JIOHOCA areHTa O €€ Y4acTUH B COBEpUICHMM IpecTymuieHus. [loatomy mpu
OTCYTCTBHM KaKUX-THOO 3aKOHOJATEIbHO YCTAHOBJIEHHBIX OTOBOPOK, MCKJIIOYAIOUINX TaKUE CHUTYallUH,
BO3MOKHOCTh HAOJIOJICHHUS, 3aKpeIUieHHass B cTaTbe 6 3aKoHa, KOrja OHO IMPOBOJAUTCS HE TOJBKO B
OOIIECTBEHHBIX MECTaX, IPHOOPETAET IBHO HEKOHCTUTYLIMOHHBIA CMBICT U HE COOTBETCTBYET YKa3aHHBIM
HopMaM Konctutynun Poccuiickoir ®enepaiuy, HanpaBiIeHHBIM Ha 3alIUTy HENPUKOCHOBEHHOCTU
YaCTHOM JKU3HU T'PaXKIaH.

4. 3asBUTENBHUIIA POCUIIA 03HAKOMUTH €€ ¢ COOPaHHBIMU O HEH B X0 ONEPATHUBHO - PO3BICKHBIX
NEeHCTBUI CBENEHUSIMH, OJIHAKO € OBLJI0O B 3TOM OTKAa3aHO: Cyl, PYKOBOJCTBYSCH CTaThsiMu 5 u 12
3aKOHa, MCXOAWJI M3 TOrO, YTO PE3YJAbTaThl ONEPATUBHO - PO3BICKHBIX MEPOINPHUATHI COCTAaBIISIFOT
TOCYyIapCTBCHHYI0 TalHy M TIOJUIEKAT PACCEKPEUMBAHUIO TOJBKO II0 TIOCTAHOBIICHUIO OpraHa,
OCYLIECTBJISIOLIErO OINEPATUBHO - PO3BICKHYIO JECATEIbHOCTb, a 3asIBUTEIILHUIIA HE OTHOCUTCA K KPYyry
JIUI, KOTOPbIE COTJIACHO YacTH YETBEPTOU CTaThH 5 BIIpaBe UCTPEOOBATH TaKKUE CBEACHMUS.

Cratbs 24 (uacth 2) Konctutynuu Poccuiickoit denepaiinn 00s3b6IBa€T OpraHbl TOCY1apCTBEHHON
BJIACTH M MX JOJDKHOCTHBIX JIMIl 00ECTIEYUTh KaXK/I0MYy BO3MOXHOCTh O3HAKOMJIEHMS C IOKYMEHTaMU U
MaTepHajlaMH, HEMOCPEACTBEHHO 3aTParuBaroIIMMH €ro MpaBa U CBOOOIBI, €CIIM MHOE HE MPEIyCMOTPEHO
3akoHOM. B ®enepanbHoM 3akoHe "OO omepaTMBHO - PO3BICKHOW JEATEIBLHOCTH' COACpIKATCA
OrpaHUYEHUS TAHHON 00sI3aHHOCTH, BBITEKAIOIINE U3 IIeTIH U XapaKTepa 3TOU JeATeIIbHOCTH.



Opnako cormacHo cratee 55 (wacte 2) Konctutynum Poccuiickoin ®denepanun B Poccuiickoit
@Oenepan HEe JODKHBI M3/1aBaThCs 3aKOHBI, OTMEHSIONIME MpaBa M CBOOOABI. DTO O3HAYAET, YTO
3aKOHOJATENIb HE BIPABE BBOJAUTH TAKUE OIPAHUYEHMSI, KOTOPbIE IOCITalOT Ha CYIIECTBO OCHOBHOI'O
npaBa, (aKTUYECKHU JIMIIasi FpaKAaHWHA JaHHOTO IMpaBa. Takoro poja OrpaHUYEHUs] BCErJa SBIISIOTCS
HECOpa3MEpHBIMH, T.€. MPOTHUBOpeUaT U TpeboBaHusM crtatbu 55 (yacth 3) Koncrurynuu Poccuiickoit
denepanuu.

Crarbs 12 (yacTh niepBasi) ocnapuBaeMoro 3akoHa OTHOCHUT K FOCYJapCTBEHHOM TaliHE CBEJICHUS HE
TOJILKO O CHJIaX, CPEICTBaX, MCTOYHHKAX, METOJaX, IUIaHaX, OpPraHu3allid, TaKTUKE OMEpPAaTUBHO -
PO3BICKHOM JIESTEIbHOCTU M JIMIAX, B HEW y4YacTBYIOIIMUX, HO U BCE €€ PE3yJIbTaThl, MOJyUYCHHbIE MpPU
MIPOBEJICHUN KOHKPETHBIX OIEPaTHBHO - PO3BICKHBIX Meponpustuil. B coorBercTBUM ¢ OyKBalbHBIM
CMBICJIOM 3aKOHa K TaKHM pPe3yjbTaTaM OTHOCATCS TAK)Ke JOOBbIC JAaHHBIC O JIMYHOCTH TpakKJaHUHA,
COOpaHHBIE OMEPATUBHBIM IYTEM, B TOM UYHCJIE€ W B CIy4asx, KOTJa OINEPAaTUBHO - PO3BICKHAA
NEeSTEILHOCTh MPEKpaIaeTcsi B CBA3M C TEM, YTO NPENANOJIOKEHHE O TMPECTYIUICHUH OOBEKTUBHO
onpoBepruyTo. CoriacHo TOHN k€ HOpME 3aKOHa pe3yJbTaThl ONEPATUBHO - PO3BICKHOW AESITEIbHOCTU
MOJIJIEXKAT PACCEKPEUMBAHUIO TOJIBKO HAa OCHOBAaHMM IOCTAHOBJIEHUS PYKOBOIMTENS OCYLIECTBIISIOIIETO
€e opraHa. JTO O3HA4yaeT, YTO JOCTYN K MOJYYEHHUIO T'Pa)kJIaHUHOM COOpPaHHON O HEM OIlepaTHUBHBIM
myTeM HHQPOPMAIUU BO BCEX CITyJasX MOXET OBITh HCKIIFOUCH I10 PEIICHUIO0 OPTaHOB, OCYIIECTBIISIONINX
OTIEPATUBHO - PO3BICKHYIO J1€ATEIbHOCTb.

[IpenycMoTpeHHOE Al OTHENBHBIX CUTYyalMil IPaBO IpakJaHMHA COIJACHO CTarbe 5 3akoHa
NOJYyYUTh Takylo uHH(popMmanuioo "B Mpenenax, JAONYCKAaeMbIX TpeOOBaHMAMM KOHCIHpAaLUU U
UCKJIIOYAIOIINX BO3MOXHOCTh pa3VIallieHUs] TOCYJapCTBEHHOM TaWHBI" Takke HEe YyCTpaHseT [uid
rpakJJaHUHA MOJIHOTO MCKIIIOUEHHs JJOCTYIa K pe3y/ibTaTaM OIEPaTUBHO - PO3BICKHOM AEATENbHOCTU 110
YCMOTPEHHIO OCYLIECTBIISIONINX €€ OpPraHOB, MOCKOJIbKY HUKTO, KDOME HUX, HE BIIpaBe ONpPENEsITh 3TU
npenensl. [TonoxkeHus craTbu 5, COrJIaCHO KOTOPBIM CyA BIpaBe 00s13aTh 3THU OpPraHbl MPEI0CTaBUTh
IpaX/JIaHUHY OIpE/IeJICHHbIE CBEACHHS, B KOHTEKCTE CTaTbh 12 MOTYT OTHOCHUTBCS TOJIBKO K TaKou
uHpOpMalUY, KOTOpas YK€ PAacCeKpeueHa, MOCKOJbKY 3aKOH HE COJAEP)KUT HUKAKUX M3bATUN HIU
OFOBOPOK JJsl Cy[OB M3 OOWIEro ImpaBwjia 00 HCKIIOYUTENIBHBIX IIOJIHOMOYMSAX OpPraHoOB,
OCYILECTBISIONINX ONEPATUBHO - PO3BICKHYIO JNEATEIBHOCTh, HA PACCEKPEYMBAHUE €€ PE3YJIBTATOB. DTO
MOATBEpKIaeTcsl W mnonoxeHussMu 3akoHa Poccuiickoit ®epepanuu "O rocyaapcTBeHHOW TaiiHe",
KOTOPBIH Takke He HaJleNisieT Cy/bl IPAaBOM pacceKpeurnBaHuUs Kakux-ITubo marepuanoB. Hanpotus, cyabl
BIIpaBe UCTpeOOBaTh MaTepuaibl, COJEpKallie KOHCIUPATUBHYIO U CEKPETHYI0 MH(POPMAIUIO, UMEHHO
MOTOMY, YTO Ha HUX TaKXe PacHpOCTPaHsSETCs YCTAaHOBJEHHAs 3aKOHOM OOS3aHHOCTb €€ 3alllUThl OT
pasriameHus.

Takum 06pa3oM, MOJOXKEHUS YacTH MepBoi cTaTbu 12 3akoHa MPUBOJAT (PAKTUYECKH K OTMEHE B
cepe OnepaTUBHO - PO3BICKHOM JEATEIbHOCTH IpaBa IpaXkJaH Ha O3HAKOMIJIEHHE C JOKYMEHTaMH,
3aTparuBalOIIMMU UX KOHCTUTYLIMOHHBIE IIpaBa, U, CIE€I0BATEIbHO, IPOTUBOPEYAT CTaThsIM 24 (4acTh 2)
u 55 (uactu 2 u 3) Koncturyuuu Poccuiickoit ®denepanuu.

5. B uactu Tpetbeii crathu 5 denepanbHoro 3akoHa "OO onepaTHBHO - PO3BICKHOM JeATENbHOCTH"
3aKOHOJATENb IPU3HAET IMPaBO TPAXIJAHWHA, B OTHOLIEHWH KOTOPOTO ONEPATHBHO - PO3BICKHBIE
MEpPONPUATHS 3aKOHYMINCh OOBEKTHUBHBIM IOATBEP)KICHUEM €ro HEBHHOBHOCTH, IOTpeOOBAThH
MIPEIOCTABIIEHUsI CBEJACHUM O coOupaBiielics U coOpaHHOW O HeM MH(OpMaluM, HE OTHOCSIIEHCS K
rOCyJJapCTBEHHOH TailHe M KOHCIIUPATUBHBIM JaHHBIM. Ho M B 3TuX ciydasx 3akoH He oOecreyuBaeT
PaBHOM 3alUTHI JUI BCEX TIpakJaH, BUHOBHOCTh KOTOPBIX B COBEPIICHHWM IPECTYIUICHHWsS HE Halula
MOJITBEPXK/ICHUSI B YCTaHOBJIIEHHOM mopsiake. IIpaBo Ha modydeHue COOTBETCTBYIOIIEH HH(pOpPMAaLUU
IPEJOCTABIIAETCS JHILIb JIMIAM, B OTHOLIEHUH KOTOPBIX OBUIM BBIHECEHBI pelieHHs Jubo 00 oTKaze B
BO30YXJICHHH YTOJOBHOTO Jeja, KOTAa HET JOCTaTOYHBIX MAHHBIX, CBUAETENbCTBYIOUIMX O HAJIHMYUU
IIPU3HAKOB MPECTYIUIEHUs, JTUOO O MPEKpalCHUH Jeda B CBSI3U C OTCYTCTBHEM COOBITHS MJIM COCTaBa



IIPECTYIUICHHUS.

OpHako 3TH Ke OCHOBaHMs (OTCYTCTBHE JAaHHBIX O IPU3HAKaxX MPECTYIJICHUs JUOO OTCYTCTBHE
COOBITHSI WJIM COCTaBa IMPECTYIJICHUS) MOTYT MMETh MECTO M IpU MPEKpaIleHHH JieJla OIEepPaTUBHOTO
yyeTa B COOTBETCTBUHU C 4acTbio ueTBepTod craThM 10 3akoHa, KOrja OOBEKTUBHO MOATBEPKIAETCS
HEBUHOBHOCTH JIMIIa. MeXIy TeM Takue Jula He BIpaBe MoTpeOoBaTh HU BBIHECEHUS B OTHOIICHUH HHUX
pemieHU 00 OTKa3e B BO30YXIEHHM YIOJIOBHOI'O [ejla, HM IPEIOCTABICHUS UM, B TOM 4YHCIE IO
CyaeOHOMY pEIICHUI0, CBEIEHUI 0 COOpaHHOW B OTHOIIEHWH HHUX NEPCOHAIBHOM MH(OpMaIu naxe B
JI0ITyCKAaEeMBIX 4aCThIO TPEThEH cTaThy 5 mpejenax, 00ecneuynBaroIuX Hepas3riallleHue rocy1apCTBEHHON
TaliHBl U KOHCITUPATHUBHBIX JAHHBIX. JTO MPOTUBOPEUYUT PABHOMY MpaBy IpakJaH Ha CyJeOHYIO 3alUTy
U O3HAKOMJIGHHME C MaTepuajaMH, HENOCPEACTBEHHO 3aTparuBalOIMMH MX IIpaBa M CBOOOBbI,
BbITeKarouiemy u3 crarel 19, 21 (wacts 1), 24 (vacte 2) u 46 Koncrutyuuu Poccuiickoit denepaunu, u
He corjacyercs co ctarbed 55 (4acTh 3), MCKIIOYaroliel BBEJEHHWE OrpaHUYEHUl, HEONpaBIAaHHBIX U
HECOPA3MEPHBIX C TOUKH 3PEHUS LEJIEH, YKa3aHHBIX B JAHHON KOHCTUTYLIMOHHON HOPME.

6. OcnopenHasi B JaHHoM Jene craths 9 denepanpHoro 3akoHa "OO omepaTHBHO - PO3BICKHOU
NESTEIbHOCTH" YCTAHABIMBACT IOPSIOK BBIHECEHUS CYAEOHBIX pEUIeHHM 00 OrpaHM4YeHUU IpU
MIPOBEACHUU OIEPATUBHO - PO3BICKHBIX MEPONPUATUN KOHCTUTYLMOHHBIX IIpaB TPaXKJaH Ha TaillHy
MEPENUCKH, Tele(OHHBIX MEPEroBOPOB, MOYTOBBIX, TEJErpaHBIX M WHBIX COOOIICHWH, a TaKke Ha
HEMPUKOCHOBEHHOCTh  JKWIMINA. BBeneHue CyneOHOro mMopsaka OrpaHUYCHHH  YKa3aHHbBIX
KOHCTUTYIIMOHHBIX TpaB npeaycMoTrpeHo cratbsimu 23 u 25 Koncrutynuu Poccuiickort ®@epepanuu u
O00yCIIOBJIGHO TEM, YTO B CHIIy OCOOOr0 HE3aBUCHUMOTO CTaTyca CYJIOB, OCYIIECTBISIOIIUX CYIEOHYIO
BJIACTh, CyJeOHas 3aluTa IpaB M CBOOOJ pPAcCMATPUBACTCS KAaK WX CYLIECTBEHHAs rapaHTUs, 4TO
COOTBETCTBYET BBITEKAIOIIEMYy U3 cTaTbu 6 KOHBEHLIMM O 3aliuTe MpaB YeIOBEKa M OCHOBHBIX CBOOO
paBy KaXJOr0 Ha OINpeAelieHue €ero TpaKJaHCKUX IpaB M O0S3aHHOCTEW HE3aBHCUMBIM H
0ecpUCTPaCTHBIM CY/I0M, CO3/IaHHBIM U JICHCTBYIOIIMM Ha OCHOBAaHUH 3aKOHA.

OpnHako TOPSAIOK ONpENeNeHUs CyIOM JONMYCTHUMBIX OrpaHMYEHUH MpaB TpaxJaH B XOJe
ONEpaTUBHO - PO3BICKHOW JAEATEIbHOCTH, NPEAYCMOTPEHHBIM B cTaTbe 9 3akoHa, IO MHEHHUIO
3asiBUTENIbHUIBI, HEe cooTBeTcTBYeT KoHctutymuu Poccuiickoit @enepaiuu, 4Tto crocoOCTBOBalo, B
YaCTHOCTH, BBIHECEHHMIO CYJOM HEOOOCHOBAHHOTO pEUIEHHS O MPOCIYIIUBAaHUM €€ Tele(OHHBIX
IIEPErOBOPOB U MPUBEJIO K HAPYIICHHUIO €€ KOHCTUTYIIMOHHBIX IIPAB.

YcraHoBieHHas cTatbelt 9 cynebHas npoueaypa 0ObeKTUBHO HE MOXKET HE OTJIMYAThCS OT OopM, B
KOTOPBIX OCYILECTBIISIETCS MPABOCYAME IO YTrOJOBHBIM, I'PAXKJAHCKMM M aIMUHUCTPATUBHBIM JIEJIAM.
BwMmecTe ¢ Tem, HCXOAs U3 KOHCTUTYLIMOHHOTO CMbICIIa TapaHTHH Cy1eOHOM 3aIluThl, IPEJOCTaBIIEMON, B
gacTHocTH, cTatbet 23 Koucrtutrymuu Poccuiickoit ®enepanuu, oOHa JODKHA 00eCHeYMBAThH
3G dEeKTUBHOE TNPENYNPEeXICHUEe U YCTpaHEHHWE CYIOM HapyIIEeHUH IpaBa Ha HENPUKOCHOBEHHOCTb
YaCTHOM KHM3HU TNpH mepeaade JuuHOM uHpopmanuu. IlosTomy u3baTHa U3 oOuMX TpeOoBaHMM K
nporeypam cyJaeOHON 3aIluThl MpaB I'paXkJaH, KOTOPbIE JOIMYCTUMBI TOJBKO B CBS3U CO cHElM(UKOM
ONEpPATUBHO - PO3BICKHOM JEATEIBbHOCTH, HE MOIYyT NPHUBOJHWTH K OTPULAHUIO KOHCTUTYLHMOHHBIX
CYIIHOCTHBIX XapaKTEpUCTUK CyJa Kak opraHa cyneOHOH BJIACTH, CO3/1aBa€MOI0 M JIEHCTBYIOIIETO Ha
OCHOBAaHMH 3aKOHA.

ITocnennee mpeanonaraeT, 4ro g KaXI0To Jella 3aKOHOM ONpENeNseTcs HaJUIeKalui cya, T.e.
YCTaHABIIMBAETCS MpPEIMETHasl, TEPPUTOpPUAIbHAS W HMHCTAHLMOHHASI MOJCYAHOCTb. Takas IpaBoBas
no3unus BelpakeHa B IloctanoBnenun Koncrtutynmonnoro Cyxa ot 16 umions 1998 roma. Dtomy
TpeOOBAHUIO HE OTBEYAET BBITEKAIOIee M3 CTaThu 9 3akoHa IPaBO OCYHIECTBISIOMIMX ONEPATUBHO -
PO3BICKHYIO I€ATEIbHOCTh OPIaHOB B KaKJJOM KOHKPETHOM Ciydae ONpPEAENATh CYJ, pacCMaTpUBaIOLINN
BOIPOC O MIPOBEAECHUH ONEPATHUBHO - PO3BICKHBIX MEPOIPUATHIL, IO CBOEMY YCMOTPEHUIO, TIOCKOJIBKY CaM
3aKOH JOMYyCKaeT, YTO 3TO MOXET OBITh CyJ Kak [0 MECTy MX OCYILECTBIICHHs, TaK M IO MECTy



HaXO0XEHUS X0JaTaliCTBYIOLIET0 00 3TOM OpraHa.

B cyneOHoil mpakTHke MOATBEp)KIaeTcsl emie Oosiee pacHIMPUTENIbHOE TOJKOBAaHUE YKa3aHHBIX
MpaBUJl MOJCYJHOCTH OpraHaMH, OCYHICCTBISIOIIMMH ONEPATUBHO - PO3BICKHYIO JESTEIbHOCTh, U
cynamu, 4to HaxoauT oTpaxeHue B IlocranoBnenun Ilnenyma BepxoBnoro Cyna Poccuiickoii
Oenepannu ot 24 nexabps 1993 roma, B KOTOPOM PEKOMEHJIOBAHO HE TOJBKO CyaaM 0OJIacTHOTO
(KxpaeBoro) ¥ MpUPaBHEHHOTO K HUM YPOBHS, HO ¥ PailOHHBIM (TOPOACKUM) CyJaM NMPUHUMATh K CBOEMY
PAaCCMOTPEHHIO MaTEepHAIbI O J1aue pa3perieHus: Ha MIPOBEACHUE ONEPATUBHO - PO3BICKHBIX MEPOIPUSTUH,
OTrpaHUYUBAIOIIUX TalHy mnepenayu Ju4HOW uHpopManuu. Takum o0pazoM, pelieHre O MOJCYTHOCTH
3aBUCHUT HE OT BBIPAXKEHHOU B 3aKOHE BOJIM 3aKOHOJATENsS, @ OT OPraHOB, OCYIIECTBIIAIONINX ONEPATUBHO
- PO3BICKHYIO I€ATEIbHOCTh. DTO MO3BOJIAET UM MIPOU3BOJIBHO ONPEENSTh MOACYAHOCTb, a TAK)KE B CUITY
KOH(UICHIIMATLHOCTH HMX JEATSIBHOCTH HE HCKII0YAaeT BO3MOXHOCTH TPH OTKa3e B pa3pelieHUd Ha
MIPOBEJICHUE COOTBETCTBYIOLIUX MEPOIPHUATHI OJHUM CYyI0M OOPAaTUTHCS C TOH K€ LEIbIO B APYTOM.

B03MOXHOCTh Takoro MpOM3BOJILHOIO OINpPEAENIEHUsl MOJCYJHOCTH HapyllaeT oOIui IpaBOBOM
IIPUHLIMII, COTJIACHO KOTOPOMY HaJUIeXkKAIUMH CyZ I KaKIOro Jiela YCTaHaBIMBACTCA 3aKOHOM, U YK€
obuta onenena Koncturynnonusim Cynom Poccentickoit @enepanun B [ToctanoBnennu ot 16 mapra 1998
roja kKak He coorBercTByromas cratbsim 46 u 47 Konctutyuuun Poccuiickoini @epepaunn. Takum
o0pa3om, cozaeprkaiieecss B ctaTbe 9 3akoHA pPEryJlMpoBaHHE MOACYIHOCTH HCXOMAS TMPEKIEC BCETO U3
BEJOMCTBEHHOI'0 MHTEpeca MCKaKaeT KOHCTUTYLMOHHBIC LI€IM BBEJCHUS TapaHTUH CyleOHOH 3aluThl
JUYHBIX TaWH WU, CJeNOBaTeNIbHO, NpOTHUBOpeduuT Takke cratbe 24 Koncrtutyuun Poccuiickoit
®Denepanuu.

Kpome Toro, orpuiianueM CyIIHOCTHBIX XapaKTEPUCTUK CyJa W CyAeOHOM 3alllUThl KaK TaKOBOM
SBIIIETCS HEIOCTAaTOYHOCTh M HEONPEJENICEHHOCTh 3aKperyieHHOW B cTatbe 9 3akoHa cyaeOHOM
MpoIeAyphl. DTO MOXET TOBJEYh HHU3BEACHHE CYICOHOW MPOBEPKH 3aKOHHOCTH M OOOCHOBAaHHOCTH
OMEpaTHBHO - PO3BICKHBIX MEPONPUITHI K akTy (GOpManIbHOTO CAHKIIMOHUPOBAHUS JCWCTBUI
WCTIOTHUTEJIbHON BJIACTH, YTO HE COOTBETCTBYET MPUPO/IE CY1eOHOM 3alTUTHI PaB U CBOOOI.

B mnpaBonpuMEHUTENBHON NpPAaKTUKE HE HCKIOYEHA BO3MOYKHOCThH MPEOJIONEHUS HEJOCTATKOB
YKa3aHHOTO IMPABOBOTO PETYIMPOBAHMS U BOCCTAHOBJICHHUS B KOHKPETHOM CJIydae HAPYIICHHBIX MpaB U
cB0OoA rpakaannHa. OHAKO 9TO HE CHUMAET MpodIeMy yCTpaHEHUS! HEKOHCTUTYIIHOHHBIX (B TOM YHCIIE
HESICHBIX, )Ionycxa}onmx HGKOHCTI/IT}’HI/IOHHOG I/ICTOJ'IKOBaHI/Ie) HOpMaTI/IBHI)IX HOJ'IO)KGHI/II\/’I nu3 HpaBOBOﬁ
CHUCTEMBI, KOTOPOE OCYIIECTBIAETCS €CIM HE 3aKOHOJAATelIeM, TO BO BCSKOM Clly4ae B Mpolecce
KOHCTUTYIITMOHHOTO CyAOIpon3BojicTBAa. IMeHHO cooTBeTcTBYyIOmee KOHCTUTYIIMH CO/IepKaHUE 3aKOHA
JOJKHO TapaHTUPOBATh OT OLIMOOK M 3J10yMOTpeOIeHui mpaBonpuMenuTens. MHaue He obecreynBaeTcs
BerOBeHCTBO nu ezmHoo6pa3He HpI/IMeHeHI/ISI KOHCTI/ITYIII/II/I 158 paBeHCTBO rpa>1<11aH nepejl 3aKOHOM "
cynoM. Takas mpaBoBas no3uuus BelpakeHa B [loctanoBinenuu Koncturynumonnoro Cyna ot 16 utoHs
1998 rona.

OCOBOE MHEHUE
CcyAbU KOHCTUTYLMOHHOIO CYOA POCCUACKOWU ®EOEPALMU
r.A. TAIDKMEBA MO AENY O NPOBEPKE KOHCTUTYLUUOHHOCTH
OTAENbHbIX MONOXEHUA ®EAEPANBHOIO 3AKOHA OT 12 ABI'YCTA
1995 MOAA "OB OMNEPATUBHO - PO3bICKHOWU OEATENIbHOCTU"
MO XXANOBE N’PAXOAHKN N.I'. YEPHOBOW

B cootBercTBHU cO cTaThelt 76 denepanbHOro KOHCTUTYHHOHHOTO 3akoHa "O KoHcTuTynnoHHOM
Cyne Poccuiickoii ®eneparuu" w3jgarar0 CBO€ MHEHHE O HECOTJIACMM C OOJBIIMHCTBOM CYJIEH,



roJIOCOBABIIMUX 3a MPUHATUC OMPCACIICHHA.

Koncturynmonnsiii Cya Poccuiickoir @eaepanuy B TaHHOM J€JI€ YCTAaHOBHII, YTO €CJIM 3aKOHOM,
MIPUMEHEHHBIM B KOHKPETHOM JieJie, KOHCTUTYIIHOHHBIC ITpaBa M CBOOO Il HE HAPYIIAIOTCS, & KOHKPETHOE
HapylIeHHe TMPOM30ILI0 B  pe3yjdbTaTe HEMpPaBUJILHOTO NPUMEHEHUs 3aKOHa, T.. Korua
MPaBONPUMEHUTENb JCHCTBOBAI B MPOTUBOPEYMH C 3aKOHOM (BOINPEKH 3aKOHY), TO TOrjaa
HEeoO0XoauMOCTh paccMoTpeHus aena B KoncturynuonHom Cyne OTmamaeT W MPOM3BOACTBO IO JEITY
MOJICKUT MPEKPAIICHUIO.

S uCcX0XKy M3 MHOrO IIOHMMaHMA KOHCTUTYLIMOHHOTO IIpaBa TIpaXJaHMHAa Ha XKajaoly B
Konctutynmonnsiii Cyn Poccuiickoit denepaunyu M MHBIX NPEACTABICHUM O Ipeaenax 3TOro Ipasa.
[Tonararo, uro HopMy yactu 4 cratbu 125 Konctutynuu Poccuu 0 KOHCTUTYIIMOHHOM MPaBE TpakaaH Ha
obopamenue B Koucturymmonnsiii Cyn Poccuiickoit @enepanyu  HEOOXOIMMO HCTOIKOBBIBATH
pacmmpurensHo. Konctutynumonssii Cyn Poccuiickoit ®denepaunu B 1enoM psiie TOCTaHOBJIECHUH
IIPOJIEMOHCTPUPOBAJI UMEHHO TakKoM criocod ToskoBaHus. Tak, B IlocranoBnenuu ot 24 oktsiOps 1996
rojia 1o Aeiy o NpoBepKe KOHCTUTYLIMOHHOCTH 4acTU NepBoi cTaThy 2 denepanbHOro 3akoHa oT 7 Mapra
1996 rona "O BHecenun usmeHeHuit B 3akoH Poccuiickoit @enepauun "O6 akunzax" KOHCTUTYLIMOHHBIH
Cyn Poccuiickoii denepanun ykasai, 4To 1o cMbicily 4acTd 4 cratbu 125 Koncruryuuu Poccuiickon
@enepauyy rpakJaHe M CO3/JaHHbIE MMM OOBEIMHEHUs BIIpaBe oOpallaTtbCsi € KOHCTUTYLIHOHHOMU
*KajoOoW Ha HapylleHUWe IpaB, B YaCTHOCTH, CaMOro OOBEIMHEHUs, B TeX Cly4asX, KOrja ero
JESITEIbHOCTh CBSI3aHA C peanu3aleil KOHCTUTYLHMOHHBIX IpaB IPaKAaH, SIBISIFOIIMXCS €ro 4YieHaMu
(Y4acTHUKaMH, YUPEAUTEIISIMHU).

B pycie cnoxuBIIeics TEHACHIMN PACIIMPUTEIHLHOTO UCTOJKOBAHUS 00beMa KOHCTUTYITHOHHOTO
npaBa rpaxnaan Ha oOpamenue B Koncrutyumonnslii Cyn Poccuiickoit ®@enepanuu B IloctanoBinenun
Koncturymmmonnoro Cyna Poccuiickori @enepanun or 11 mapra 1998 roma mo nemy o mpoBepke
KOHCTUTYLIMOHHOCTH  psfa nojoxeHuid TamokenHoro kojnekca u  Komekca PCOCP 06
aJIMMHHUCTPATUBHBIX IPABOHAPYUIEHUSIX B CB3UM C kamobamu rpaxgaH M.M. T'armoesoit u A.b.
ITectpsikoBa 3adukcupoBan noaxon Koncturynnonnoro Cyna K mpaBuily O JIOIYCTHUMOCTH aJloObl, B
COOTBETCTBUH C KOTOPBIM, JAKE €CIIA BBIIIECTOSALIME TPABOIIPUMEHNUTEIBHBIE OpraHbl B KOHEUHOM CUETE
3AIUTHIIM TIPAaBO 3asBUTENA, I'PAKIAHUH, IIpaBa KOTOPOTO B KAaKOW-TO IEPUOJ] BPEMEHHU OKa3aJIUCh
3aTPOHYTHIMU B  pe3yjbTaT€ IMPUMEHEHUS HOPMbI 3aKOHa, BIIpaBe NOTPEOOBAaTh IPOBEPKU
KOHCTUTYLMOHHOCTHU 3ToM HOpMbI B KoHcTutynimonnom Cyne Poccuiickoit @eneparuu. Takum oOpasom,
Konctutynmonnsiii Cyn Poccuiickoit ®enepanuu 1ociaeI0BaTeNbHO pa3BUBAET IPEACTABICHUS O
CYIIHOCTH KOHCTUTYILIMOHHOTO ITpaBa rpakJjaH Ha obpaienue B Koncruryunonssiit Cy.

O6pamascs B Koncrurynuonnsiit Cyn Poccuiickoit @enepanuu, rpak/IaHiH HE TOJIBKO CTPEMUTCS
3alUTUTh CBOE HAPYLICHHOE IPaBO, T.€. IMPECIEAyeT YaCTHBIM MHTEpPEC, OH peaau3yeT U CBOE
KOHCTUTYIIMOHHOE IpaBO Ha ydacTU€ B YIpaBIEHUH JelaMu rocyiapcrBa (craThs 32, 4YacTb 2,
Koncrutynuu Poccuiickoit @enepanun), T.e. npeciaenyer myOoIuyHblii HHTEpeC, KOTOPbI COCTOUT B TOM,
YTOOBl YCTPAaHUTh BO3HUKIIYIO HEOMPEIEIIEHHOCTh B BOIPOCE O TOM, COOTBETCTBYET JIM MPUMEHEHHAs
(v moaTeskalas NpUMEeHeHn o) HopMa 3akoHa Konctutyuuu Poccun.

Kak u Bcsikoe KOHCTUTYLIMOHHOE MPaBo, MpaBo Ha oOpallleHne ¢ KOHCTUTYIMOHHOM jkano00ii nuMeer
cBOM mpefenbl. ['paxkganuH He MoxkeT nocraButh nepen KoncrutynunonHeiM Cynom Poccuiickoit
@enepan BONPOC O MPOBEPKE HOPMBI 3aKOHa B alOcTpakTHOW ¢opme. B mopsake abGcTpakTHOrO
HOPMOKOHTpOJISL ITpaBoM Ha oOpamienue B Konctutynuonusiid Cya 005aaroT TOJNBKO OpraHbl U JIMIA,
repevrciieHHbIe B yacTu 2 ctatbu 125 KoHnctutynuu Poccnn. Bmecte ¢ TeM HopMa ctateu 97 3akoHa o
Koncruryumonnom Cyne Poccuiickoit @enepannu, B COOTBETCTBUU C KOTOPOH kajoba Ha HapylleHUe
3aKOHOM KOHCTUTYILMOHHBIX IIpaB U CBOOOJ JIONyCTHUMA, €CJIM "3aKOH 3aTparuBaeT KOHCTUTYLIMOHHbBIE
npaBa U cBOOOBI rpaxaan", O3BOJISIET CPOPMHUPOBATH UHBIE, YEM B OIpeeleHud KOHCTUTYIIHOHHOTO



Cyna Poccuiickoit @enepanuu ot 14 urons 1998 roxa, npeacraBiaeHus: o npeneaax KOHCTUTYLHHOHHOTO
npaBa Ha obparnenue B Koncruryrmonnsiii Cyn Poccutickoit @enepammu.

Ucxons u3 Toro, uro ocHoBanuem 3xanoObl B Koncrutynuonusiii Cyn siBIsieTcs HE TOJIBKO
YaCTHBIM, HO ¥ MyOJMYHBIA WHTEpeC, POopMyIHpoOBKa cTaThl 97 "3aKOH 3aTparMBaeT KOHCTUTYIIMOHHBIC
mpaBa u CBOOOJBI TpaKAaH" MO3BOJISIET CYMTATH JOIMMYCTUMBIMHU KAJIOOBI YaCTHBIX JIMI] M B CIEIYIOIIUX
ClIydasx:

1) Korma KOHCTUTYHMOHHBIE IpaBa M CBOOOIBI TpakJaH OBUIM 3allUIIEHBl BBIIICCTOAIIMMU
IIPaBONIPUMEHUTEIBHBIMA MHCTAaHLIUSAMH, OJHAKO HAa KaKOM-TO CTaIuM IPAaBOIPHUMEHEHUS B PE3yJIbTaTe
PUMEHEHHS HOPMBI 3aKOHA B KOHKPETHOM JIeJIe yKa3aHHbIE MPpaBa U CBOOOIb OKA3aJIUCh 3aTPOHYTHIMU;

2) Korja B pe3ysibTare MPUMEHEHHs] HOPMbI 3aKOHA NMPAaBONPUMEHUTEIbHBIN OpraH, n30paB OJIMH U3
BApUAHTOB TOJKOBaHUS HOPMbI, cooTBeTcTByromuid Konctutyuun Poccun, wnszberaer HapyuieHus
KOHCTUTYIIMOHHBIX TpaB W CBOOOJ TpakJaHWUHA, OJHAKO B MHOW CHUTyalldd WHOW NMPaBONPUMEHUTEINb
MO>KET IPUMEHUTh HOPMY 3aKOHA MHAY€e, HAapyIllasi KOHCTUTYLIMOHHBIE [TpaBa U CBOOO/IbI.

['paxknanuH, mMpaBa KOTOPOTO HE OBbUIM HApPYIICHBI, HO OKa3alHCh 3aTPOHYTHIMH B pE3yJbTare
MPUMEHEHUSI HOPMBI 3aKOHA, JOIMYCKAIOUIEH pa3IMyHOE UCTOJIKOBAaHWE, B TOM 4YHCIE H HE
cootBeTcTBytomiee Koncruryuuu Poccum, umeer mpaBo motpeboBath or Koncrutyumonnoro Cyna
YCTPAaHUTh HEONPEJCIEHHOCTh B BOIPOCE O TOM, COOTBETCTBYET JIM HOpMa 3aKOHA, JOIYyCKaroIias
pasnuuHyro uHTepnperanuto, Koncturyuu Poccun.

B takom cnyuae y KoncrurynmonHoro Cynma MosBISETCS BO3MOXKHOCTH 3a()MKCHPOBATH TOJIBKO
KOHCTUTYLIMOHHOE MCTOJIKOBAHUE HOPMBI, JOIYCKAIOLIEH JBOSKOE TOJIKOBAHUE, CHEJIaB BBIBOJA O
COOTBETCTBMM HOpPMBI 3akoHa KoHcTuTymum Poccuu, HO TOJBKO NpPH YCIOBHHM €€ HUCTOJIKOBAHUSA
KOHCTUTYIIHOHHBIM 00pa30oM.

Takumu HEONpEeIEHHBIMH IO CBOEMY COJIEP)KAHHIO SIBIISTFOTCS HOPMBI, COAEPIKAIINECs B CTAThIX
6, 7 (monmyHkT 1 myHKkTa 2 yacTu nepBoii), 9 (dacts mepas) DenepanbHoro 3akoHa "OO onepaTuBHO -
PO3BICKHOM AESITeTbHOCTH" .

VYka3aHHbIE HOpPMBI IIpU HUX NPUMEHEHUHU, B CWIY UX HEOIPEAEIEHHOCTH, 3aTParuBarOT TaKHe
KOHCTUTYILIMOHHBIE TIpaBa rpakaaH, Kak MpaBo Ha JOCTOMHCTBO JUYHOCTH (cTaThs 21, yacTh 1), mpaBo Ha
HEMPUKOCHOBEHHOCTh YAacTHOM »ku3HM (cTaThs 23, yacTth 1), mpaBo CBOOOJHO HCKaTh, MOIYy4aThb U
pacnpocTpaHsaTh UHPOPMAIIUIO JIFOOBIM 3aKOHHBIM CTIOCOO0M (CTaThs 29, yacTh 4).

[TosTomy ocnopennbie HopMmbl ®DenepanmbHoro 3akoHa "OO omepaTMBHO - PO3BICKHOM
NeSTeIbHOCTH" HEOOXOJUMO OIIEHHTh C TOYKHM 3peHus ux coorBercTBUs KonctuTyuuu Poccuiickoit
®enepanuu. IIpu npekpaieHn Mpou3BOACTBA 10 1€y B CIIy4asiX, €CJIM B XOJ€E 3aCEIaHNs BbIABIIIIOTCS
OCHOBaHUS K OTKa3zy B IPHUHITUU OOpalleHus K paccMoTpeHuto (cratba 68 3akoHa o KoHcTuTynimoHHOM
Cyne Poccuiickoit @eneparun), Koncruryunonnsiiit Cy He JOKEH JaBaTh OLEHKY HOPM OCIIOPEHHOTO
3aKOHA, TaK KaK JIEJI0 MPEKPaIaeTCs.

OCOBOE MHEHUE
CcyabU KOHCTUTYLMUOHHOIO CYOA POCCUACKOWU ®EOEPALMA
B.WU. ONIEMHUKA NO OENY O NPOBEPKE KOHCTUTYLUUOHHOCTH
OTAENbHbIX MONOXEHUA ®EAEPANBHOIO 3AKOHA OT 12 ABI'YCTA
1995 O[A "OB OMNEPATUBHO - PO3bICKHOW OEATENLHOCTH"



MO XXANOBE NrPAXXOAHKU U.I'. YEPHOBOW

Crates 23 Kouctutyuun Poccuiickoii ®eaepanuu ycTaHaBIMBaeT IpPaBO KaXIOro "Ha
HETIPUKOCHOBEHHOCTh YAaCTHOHM JKU3HHM, JIMYHYIO M CEMEIHYIO TaifHy, 3aIIUTy CBOEH 4decTH M J00poro
uMeHd. Kaxapli #MMeeT MpaBO Ha TalHy NEpenuCKH, TeIe(POHHBIX IEPEroBOPOB, MOYTOBBIX,
TenerpadHBIX U MHBIX cooOmieHuii. OrpaHnYeHHe 3TOro MpaBa JOIMYCKAeTCs TOJBKO HAa OCHOBaHWU
cyaeOHoro pemrenus". JIump ¢ cornacusi numa BO3MOXeH cOOp MH(OpPMAIMM O HEM U O €ro YacTHOH
’KM3HH, €€ HCII0JIb30BaHKe, pacrpocTpaneHue (ornamenue). [Ipuaem opransl rocyaapcTBEHHOM BIACTH U
OpraHbl MECTHOTO CaMOYIpaBJIEHUS, WX JOJDKHOCTHBIE JuIa "0O0si3aHBl OO0ECHEYUTh KaKIOMY
BO3MOXKHOCTh O3HAKOMJICHHS C JOKYMEHTAaMH M MaTepHalaMH, HEITOCPEICTBEHHO 3aTPAaruBaIOIINMH €ro
npaBa U cBOOOJBI", 32 UCKITIOUEHHEM OOCTOATENBCTB U CIIY4aeB, MPEIYCMOTPEHHBIX 3aKOHOM (CTaThs 24,
yacTh 2, Koncturynuu Poccuiickoit @enepanyn).

JloTIOTHUTENBHON KOHCTUTYIIMOHHON TapaHTHel obecriedueHus: mpaB U cBOOO, MPeayCMOTPEHHBIX
cratbsiMu 23 u 24 Koncrurynuu Poccuiickoit ®enepauuu, BISIOTCSA NpeAnucaHus ee crarei 25 u 55:
"Xunuie HenpukocHOBeHHO. HUKTO He BIpaBe NMPOHUKATh B XKHJIMLIE IMPOTHUB BOJIM MPOKUBAIOIIUX B
HEM JIMIl MHaue KaK B CIIy4asX, YCTAHOBIECHHBIX (peiepalbHbIM 3aKOHOM, WJIM HA OCHOBAHHUH Cy/eOHOTO
pemenus" (cratbs 25); "B Poccuiickoii @enepanyy He JOKHBI U3/1aBaThCs 3aKOHBI, OTMEHSIIOIINE WU
yMalsolue npaBa U cBoOOJAbI yeloBeKka M rpaxaaHnuHa" (ctatbs 55, yacth 2); "lIpaBa u cBOOOIBI
4esioBeKa M rpa’kJaHMHA MOTYT OBbITh OrpaHHueHbl (heJepaIbHbIM 3aKOHOM TOJIBKO B TOW Mepe, B Kakou
3TO HEOOXOAMMO B IENSIX 3aIIUTHl OCHOB KOHCTUTYIIMOHHOTO CTPOS, HDABCTBEHHOCTH, 3/I0POBbS, MPaB U
3aKOHHBIX WHTEPECOB JPYTUX JHI], oOecredeHusi OOOpPOHBI CTpaHbl M OE30MaCHOCTH TocynapcTBa”
(cratesa 55, vacte 3). Kak cinemyer u3 cratbu 56 Koncturymuum Poccuiickoit denepauuu, npaBa u
cB00O0BI, MpeaycMoTpeHHble cTaTbsiMu 23 (dacth 1) u 24 Koncruryuuu Poccuiickoit ®@enepanuu, He
MOTYT OBbITh OTPAaHUYEHBI JJa’Ke B CIydae BBEJCHUS B CTpaHE YPE3BbIYAHHOIO MOJI0KEHHUS.

Bce mepeuncneHHble KOHCTUTYIIMOHHBIE YCTAHOBJICHUS, W3JIOXKEHHBIE B TiaBe 2 KoHcTuTymmm
Poccuiickoit @enepaiu, coriiacHo ee cratbe 64, OTHECEHBI K OCHOBaM IPABOBOTO CTATYCa JIMYHOCTU B
Poccuiickoit denepauvn v He MOTYT OBbITh H3MEHEHbl HMHAuY€ Kak B TMOPSJIKE, YCTaHOBJIEHHOM
Koncrutynueit Poccuiickoii @eneparnuu. B cBs3u ¢ 9TUM MONOXKEHHUs JTHOOOTO 3aKOHA U MOA3aKOHHOTO
aKTa, JCUCTBUS OPraHOB BJIACTH M WX JOJDKHOCTHBIX JIMIl (B TOM 4YHCJE MPaBONPUMEHUTEIbHAS
MPaKTHKa), Kacaroluecs MpaB U CBOOOJ uUeloBeKa M rpakJaHUHA, JOJKHBI OBITh YETKUMH 1O CMBICTY,
COJIEP’KAHUIO M CTPOTO COOTBETCTBOBATh YKA3aHHBIM KOHCTUTYIIHOHHBIM MPEAMUCAHUSIM.

CornacHo cratbe 74 @enepaibHOro KOHCTUTYHHOHHOro 3akoHa "O Koncrtutynmonnom Cyne
Poccuiickoit ®enepaunn" Koncturynuonnsiii Cyn Poccuiickoit deaepanuu npu OpUHATUU PEILIEHUs
OLICHMBAET PAcCMaTpPUBAEMbIil AaKT HE TOJBKO IO CYLIECTBY, HO M IO CMBICIY, NPUIABAEMOMY €EMY
"o(pUIIMATBHBIM ¥ UHBIM TOJIKOBAaHUEM WJIM CIIOKMBILIEHCS MPaBONPUMEHUTEILHON MPAaKTUKOM, a TakkKe
UCXOJ M3 €ro MecTa B CUCTEME IpaBoBbIX akToB". CTaThsi 75 Ha3BaHHOrO 3aKOHA YCTaHABJIMBACT
JIBEHA/ILIaTh O00s3aTENbHBIX CBEIECHUN, KOTOpBIE JIOJDKHBI COAEpKATbCsl B PELIEHUH, U CPEOu HUX
BakHeHIIee - "(QakTHueckue W HHbIE OOCTOATENbCTBA, ycTaHOBIEHHble KoHcTuTynnoHHbM Cynom
Poccuiickoit ®denepauun" (MyHKT 7 4yacTu MepBOil). DTO MpeANHUCaHUE HE HCKIIOYaeT, a HaJelsier
Koncruryuumonnsiii Cyn Poccuiickoit denepariy npaBoM U 00s13aHHOCTBIO HCCIEI0BAHUS (PAKTUYECKUX
U MHBIX 00CTOATENBCTB, COCOOCTBYIOUIMX MPOSACHEHUIO HE TOJIBKO Ka4eCTBa UCCIEAYEMOIO 3aKOHA WU
OTHENbHBIX €ro IOJIOKEHWH, HO M CMBICIA, B TOM 4YHCIE IPUAABAEMOTO WM TOJIKOBAaHUEM U
MIPaBONIPUMEHEHHEM.

Takum 00pa3oM, UCXOAS M3 CHCTEMHOIO TOJKOBAHMS O3HAUYEHHBIX MosiokeHU KoHcTutynuu u
®enepanbHoro KoHcTUTyHHOHHOro 3akoHa "O KoucruryunmonHom Cyne Poccuiickoit ®enepanun',
ocnapuBaemble rpaxaankon WM.I'. UepHoBONW NpHUMEHEHHBIE K HEW MOJOKEHHUS DenepanbHOro 3aKoHa
"OO omepaTHBHO - PO3BICKHOHN AESITEIBHOCTU" CIIEyeT OLICHWBATh HE TOJBKO IO cojaepkaHUio (110



CYILIECTBY), HO U IO CMBICITY, IPUJAHHOMY UM JIOJDKHOCTHBIMU JIMIIAMH MPAaBOIPUMEHUTEIBHBIX OPTraHoB,
TOJIKOBAHMEM U MPaBONPUMEHEHUEM, 4Yepe3 MpHU3My HCTOPHUUYECKONH HEOOXOAMMOCTH U YCIOBHMA
MNPUHATHS 3TOTO 3aKOHA, KAuecTBa €ro HOPM, C MO3UIUH OOIIETPU3HAHHBIX MPABUI OPHIAICCKON
TEXHUKU (YETKOCTH U SCHOCTH S3bIKa, WCKIIOYEHHS ABYCMBICIEHHOCTH M TIp.), OLIEHHWBAs CMBbICI
JNEUCTBUN MPABONPUMEHUTENST M HACTYNUBIIMX JIJIsl 3aSBUTEJILHUIIBI MOCJIEICTBHM, T.€. C YUETOM TeX
(bakTUYeCKuX OOCTOATENbCTB, KOTOPbIE ObUIM MPEIMETOM MCCIEAOBAaHUS B HACTOSIIEM IPOLIECCe WU
HaIUTd OTPaXXEHUE B JIOKYMEHTaxX, MPHOOIICHHBIX K MaTepuajgaMm Jella U OOBEKTUBHOCTH KOTOPBIX
YCTaHOBJIEHA B X0JI€ CyJIeOHOr0 pa3doupaTesibCTBa.

1. Cratest 5 @enepanbHoro 3akona "OO ONEPaTUBHO - PO3BICKHOHN NEATEIBHOCTH" HEPEUnCIIsIeT
YCIIOBUS, MPH HAIMYUU KOTOPBIX JIUIIO, 3al0JO3pPUBIIEE, YTO OHO HAXOIUTCS B cdepe OnepaTUBHBIX
MHTEPECOB NPAaBOOXPAHUTEIHHBIX OpPraHOB, BIpPaBe HCTPEOOBATH OT TAKUX OPTraHOB CBEACHHUS O
MOJIYYEHHOW 0 HEeM MH(OpMAIMK B OIpeleleHHbIX npesenax. Hanuuue B TekcTe 3TON CTaThbU TepMHHA
"cBeneHus" oO3HAYaeT, MO CYIIECTBY, OIPAHMYCHHE IIpaBa, BBITEKAIONIEIO0 M3 4YacTu 2 CTaTbu 24
Kounctutyniuun Poccuiickoit ®enepannu, 60 B COOTBETCTBHH C KOHCTUTYIMOHHBIM IMpEIIHCAaHHEM
OpraHbl TI'OCY/JapCTBEHHOW BJIACTU U OPraHbl MECTHOIO CaMOYIPaBJICHMs, MX JOJDKHOCTHBIE JIMIIA
00si3aHbl  00ECHEYUTh KaKIOMY BO3MOXKHOCTh O3HAKOMIIEHHS C JOKYMEHTaMH M MaTepHallaMu,
HENOCPEACTBEHHO 3aTparMBaroIMMuU €ro mnpasa u cBoOonbl. (B ciyuae ¢ W.I'. YepHOBOI JOKYMEHTHI U
MaTepuasbl, a HE CBEJICHUs MPEICTABISUINCH B BUI€ TUCHbMEHHON HIIM YCTHOM CIIPAaBKU MpEACTaBUTEICH
MIPaBOOXPAHUTEIBHBIX OPraHoB. B Takux crpaBKax Bpsl JIM MOTJIa COAEPIKAThCs B WHGpOpManus, B
KOTOPO# 3aMHTEPECcOBaHO 0OpaTUBIIEECs JTUIIO0, CYJl UM MPOKYPOP.) 3aKIIOUUTEIHHOE MOJI0KEHUE YacTH
2 cratbu 24 KoHCTUTyUMH "eCou WHOE HE MPEAYCMOTPEHO 3aKOHOM' KacaeTcsl JUIIb OMpeIeICHHBIX
yCIOBUH, IPU KOTOPBIX B MUHUMAJILHOW CTETIEHH BO3MOXKHBI OTPAHUYEHHS BBITEKAIOUIETO U3 YKa3aHHOM
KOHCTUTYLIMOHHOM HOpPMBI IpaBa, yCTaHABIMBAaEMble 3aKOHaAMH. B JaHHOM ciy4yae 3TO JIMILIb CBEIEHUS
00 MCTOYHUKAX UHPOPMALIUK, areHTaX, METOIUKE PO3bICKa U T.II.

B cratee 5 paccmarpuBaemoro 3akoHa HMeEETCS TakKe BHYTpeHHee mporuBopeune. OnHa
npegycMatpuBaer "B LesX oOecreueHHs TOJHOTHI M BCECTOPOHHOCTH paccMOTpeHus jena”
00513aHHOCTB OPraHa, OCYLIECTBIISIOLIETO ONIEPATUBHO - PO3BICKHYIO IEATEIBHOCTD, "IPEJOCTABUTD CY/IbE
10 ero TpeOOBAHUIO ONEPATUBHO - CIIY)KEOHbIE JOKYMEHTBHI, cojiepKaliie HH(POPMAIUIO O CBEIECHUSX, B
MIPEIOCTABIIEHUN KOTOPHIX OBLIO OTKa3aHO 3asBUTENIO" (YacTh 4YeTBEpTas), U B TO K€ BpeMs
yCTaHaBJIMBAET, 4TO "CyIbsi MOXKET 00s3aTh yKa3aHHBIH OpraH INpeloCTaBUTh 3asBUTEIIO CBEICHHS"
(vacThb msATast), T.€. JOKYMEHTBI U MaTepUabl.

Takum 00pa3zom, caM TEKCT CTaTbU 5 MO3BOJSET UCTOJIKOBBIBATH M €€ MOJOXKEHUS, U MOJOKEHUS
JPYTUX OCIapUBaeMbIX cTarell 3aKkoHa (AJ11 KOTOPBIX CTaThsl 5, MO CYLIECTBY, JOJDKHA SIBISTHCS 0a30BOM)
Bonpeku npennucanusaMm crtatbu 24 Koncturynmum Poccuiickoii ®enepanuu. B nmaHHOM gene 3To
MTO3BOJIMJIO TIPABONPUMEHUTEIIO NMPEAOCTaBUTh JO3UPOBaHHYIO HH(popManuio kak camoii 1.I". YepHoBoii,
TaK U Cy/leOHBIM MHCTaHIMSAM, BBIHYKJACHHBIM Ha MPOTSHKEHUHU psAla JIET pa3peliarb KOHKpPETHBIE Jiena,
CBSA3aHHBIE C HHTEPECAMH 3asIBUTEIIbHULIBI.

B cratee He mpomucaHo, WMEET JIM TMpaBO TPeOOBATh O3HAKOMIIEHHS C COOTBETCTBYIOIIHMMH
CBEJICHUSMH JIMIIO, B OTHONIEHWH KOTOPOTO BOOOMmIE HE BO30YXJAIOCh YroJIOBHOE JEIO.
(ITpencraBnsiercsi, 4TO UMEET, HO TPHU OIpPEICICHHBIX YCIOBUAX.) A HMMEET JH TaKoe IMpaBoO IIHUIIO,
onpapaanHoe cynoM? (ITo cmpicoy 3akoHa - HET.)

BHHOBHOCTh WM HEBHHOBHOCTH JIFOOOTO IIMIIA MOXET OBITh JOKa3aHa "B MPEAyCMOTPEHHOM
(dbenepaibHBIM 3aKOHOM TIOPSIIKE M YCTAHOBJIGHA BCTYMHBIIMM B 3aKOHHYIO CHJIy MPUTOBOPOM cyza'.
Hannoe npeanucanue cratbu 49 (vacth 1) Koncturyuu Poccuiickoit denepaiinu npeacTaBiseTr co0oi
HEpa3AeIMMOe €MHCTBO ABYX YCIOBH. MeXay TeM 4acTh TPEThsl CTaThU 5 paccMaTpUBaeMOro 3akoHa
CYXaeT 9TO MpaBWIIO, Ha3biBasi B Ka4eCTBE KPUTEPUs HEBUHOBHOCTH JIMIA OTKa3 B BO3OYKICHUH B



OTHOIICHUM HEro YroJOBHOTO Jejia JIMOO MpeKpalleHHe YTrOJOBHOTO Jiella B CBSI3M C OTCYTCTBHEM
coObITUA (?) MPECTYIUICHUSI UK B CBSA3H C OTCYTCTBUEM B JICIHUM COCTaBa MPECTYIUICHUS, YTO JOIYCKAET
CyObeKTUBHOE, HE cOOTBeTCTByIouiee KoHcTuTynuu (B ToM uucie crathsaMm 24, 49 u ap.) TOJIKOBaHUE
MIPaBOIIPUMEHHUTEIIEM IIpaBa JIMIa Ha 03HAKOMIIEHUE CO CBEACHHUSIMH O TIOJYYCHHONH O HeM MH(OpMAIIUH.
(B ornomennu M.I'. UepHOBOI 3TOT MOpOK 3aKoHA MPHBENI K TOMY, YTO MPABONPUMEHUTEIEM ObLIN
HapylIEHbl TIpaBa 3asBUTEJIbHUIIBI, TapaHTUpoBaHHbIe cTaTbel 24 Kouctutynuu Poccuiickoit
®denepanuu.)

JleiicTBUS paBONPUMEHUTENS, 110 CMBICTY cTaThil 24 KOHCTUTYINH, KaK U IIMPOTA TOJIKOBAHUS UM
CBOMX IpaB W IOJIHOMOYHUH, BBITCKAIOMIMX W3 TojoxeHui DenepanbHOoro 3akona "OO omepaTHBHO -
PO3BICKHOHM NI€SITENBLHOCTU", JOJKHBI ONMPEAEAThCA TOJbKO paMKaMU YacTed TPEeThed U YETBEPTOH €ro
CTaTbl 5 M COOTBETCTBYIOIIMX MNpeanucaHuii 3akoHa Poccuiickoit ®enepanun "O rocynapcTBEeHHON
TaiiHe" (B TOM 4HMCJE MOJOKEHUSIMU O KOH(PHIESHIIMANBHBIX CBEJICHUSX U cIykeOHOH TaitHe). [ToaTomy
cTathsi S5 OCIapuBaeMoOro 3akoHa TpeOyeT €O CTOPOHBI 3aKOHOJATENs YCOBEPIICHCTBOBAHUS B
COOTBETCTBHHU C MPABUJIAMU 3aKOHOAATEIbHONU TEXHUKH.

2. OcHoBaHMeM JyIsl MPOBEACHUS ONEPATUBHO - PO3BICKHBIX MEpOINpHUsATHl B oTHomeHun MW.I.
YepHOBOI, KaK YCTAaHOBJIEHO B XO/€ CyA€0HOro pa3douparenabCcTBa, MOCIYKUIO JOHECEHUE O TOM, YTO €€
BHJIEIIM HA OJTHOM M3 PBIHKOB CPEJIH JIUL, 3aHUMAIOIINXCS CKYIIKOM - IEPENpPOAKEN aBTOTEXHUKH.

Bpsin 11 ¥ no mpsMoMy CMbICITy cTaTbM 7, W IO HAlpaBJIEHHOCTH 3aKOHa B IIEJIOM I0J00HOE
JIOHECEHUE MOXKET CUMTATbCs OCHOBAHUEM IS IIPOBEICHHS B OTHOLICHHUH 3asIBUTEIBHUIBI YKa3aHHBIX
MEPONPUATHH, - OKOJIO TAKUX, U3BECTHBIX MIJIULIMH, JIUL, CPEIU HUX MOXKET OKa3aThCs JII0OOH YeIOBeK, B
TOM 4YMCJIE JAJIEKUH OT NPECTYIHBIX 3aMbICiIOB. M3 MarepuasioB nena He yCMaTpUBAaeTCs HU Haaudyue
KaKMX-JTMOO JIpyTuX MEpeYrCICHHBbIX B CTaThe 7 OCHOBAHWM AJIsi MPOBEJCHMS ONEPATUBHO - PO3BICKHBIX
MEpPOINPUATHH, HU CYLIECTBOBAHHE KaKUX-JTMOO YCIOBUI MM OOCTOSITENBCTB, MPEAYCMOTPEHHBIX CTaThbel
8, KOTOpble JOMyCKaJd Obl BO3MOXXHOCTh OI'pPAaHMUYEHUS] KOHCTUTYLIMOHHBIX IMpaB 3asiBUTENBHUIIBI. Bo
BCAKOM CJIy4yae OpraH, HaJeJIEHHBIM MPaBOM OINEPATUBHO - PO3BICKHOHN AEATEIbHOCTH, 00s3aH, M0 pALy
3akoHomnonoxxkeHuit Poccuiickoit denepannu, npoBepuTh MOCTYNHUBINYI0 K HeMy HMHGQOpManuio U B
Clly4ae, €CIM OHa SBIJISIETCS 3aBEJAOMO JIOKHOM, HE NpPEANpPHHHMMAs HUYEro K Hadaly CHEelUalbHBIX
MEpONPUATHHA, TPUHATH COOTBETCTBYIOIIME MEPHI K JIMILY, IPEAOCTaBUBILEMY 3TY UH(OPMAIHIO, UM K €€
MHHLIAATOPAM.

B oTHOmeHUM 3asBUTENBHULIBI MOJIOKEHUS CTaTbu 7 3aKOHAa MPUMEHSUIUCh HAa OCHOBAHUU HX
OJIHOCTOPOHHETO TOJIKOBaHUS, HE COOTBETCTBYIOIIETO CMBICITY U TpeOoBaHUsM ctarteit 2, 15, 17, 18, 19,
23, 24, 25, 45, 49, 55, 56 (4actb 3) u 64 Koncrutynuu Poccuiickoit deaeparuu, 4emMy criocoOCTBOBAIN
HEJIOCTaTKH M TIOPOKH, SBJISIFOIIUECS PE3yJbTaTOM OTXO0Jia OT MpaBWJ 3aKOHOJATEIIPHOW TEXHHWKH Ha
CTaJIuu Pa3pabOTKH MPOEKTA U MPH MPUHITHH 3aKOHA.

3. 3asgBuTeNbHULIa OOOCHOBAHHO OCIIAPUBAET TOJIOKEHUE CTaTbU 9 3aKoHA, COTIACHO KOTOPOMY
BOIIPOC O pa3pellieHUd Ha OrPAaHMYEHHE KOHCTUTYLMOHHBIX IIpaB TpakJaHWHA IpU IPOBEACHUU
OTIEPaTUBHO - PO3BICKHBIX MEPOIPHUATHI T0JKEH paccMaTpUBAThCs YIIOJHOMOYEHHBIM Ha TO CylbeH (T.e.
HMMEIOLUM CIIELUAIbHBI TOKYMEHT, BBIJABAEMbl IPaBOOXPAHUTEIbHBIMU OpraHaMH, Ha JOIYCK K
paboTe ¢ ceKpeTHBIMM MaTepuaiaMu). BbIBOA 0 TOM, 4TO 3TO MOJIOKEHHE HEMOCPEICTBEHHO HE HAPYIIAET
IpaB 3asBUTENILHUIIBI, HEJOCTAaTOYHO YOEIUTeNeH U HE COIJIaCyeTcsl ¢ OTMEUYEHHBIMH HEI0CTaTKaMHU
3aKoHa W CMBICIOM, IIpUJIaBaeMbIM €ro HopMaM mpasornpumenurenem. Kak cienyer u3 IlocranoBienus
Konctutynmonsnoro Cyna ot 27 mapra 1996 roga no neny o npoBepke KOHCTUTYLHIMOHHOCTH cTated 1 u
21 3akona Poccniickoit ®enepanun "O rocyaapcTBEHHOW TakiHe" M B CHIIy 4acTH BTOpPOHM cTaThu 87
@enepanpHOoro KoHcTuTynoHHoro 3akoHa "O Koncrtutynnonnom Cyne Poccuiickoit @enepanun" 31o
MIOJIOKEHHE TIOJUIEKHUT OTMEHE B YCTAHOBJICHHOM IMOPSAAKE U HE MOYKET MPUMEHATHCS CyAaMH, IpyTUMHU
OpraHaMH U JOJKHOCTHBIMU JINLIAMHU.



W3 vactu tperbeil cratbu 9 ciieqyer, 4TO OopraH, MMEIOIIMM MpPaBO HA MPOBEJICHUE YTOJOBHO -
PO3BICKHBIX MEPOIPHUATHIA, JOKEH MPUMEHUTH 3aKOH MPH CTPOTO ONpPEAETICHHBIX YCIOBUSAX, & UMEHHO,
€CJIM, HalpuMep, HAJIUYECTBYIOT CBEACHHUS (IMPOBEPEHHBIE) O MPHU3HAKAX MOATOTaBIMBAEMOIO,
COBEpIIAEMOr0 WJIM COBEPUICHHOTO MPOTUBOMNPABHOTO JESAHUS, IO KOTOPOMY IPOU3BOACTBO
MPEABAPUTEIIBHOTO CIICJACTBUSA 0053aTeNIbHO, B TOM YHCIE O JCUCTBUSX, YIPOXKAIOUIUX HAIMOHAIBHOU
oe3onacHoctr. (Hu Koncrturynmmonnomy Cyny Poccuiickoit ®eneparuu, HH JIpyruM Ccynam, Kak
YCTQHOBJICHO B X0J1€¢ KOHCTUTYIIHOHHOTO CYAOIPON3BOJICTBA, HUYETO CBHJIECTEIBCTBYIOMIETO 00 3TOM HE
npencrasieHo.) Crateelt 9 ompesesieHo TakKe, 4TO MPaBONPUMEHUTENh MUMEET NMPUOPUTETHOE IMPaBO
onpeaensaTh o0beM, BUJI U XapaKTep MaTepUaOB, MPEICTABISIEMBIX CYAy B IMOJJIUHHUKAX, TOMHMO
CIPAaBOK COOTBETCTBYIOLIUX JIOJDKHOCTHBIX JHI. bojee TOro, moioxkeHwue O TOM, YTO CYAbE MOTYT
MIPEJICTABIIATHCS MHBIC MAaTEPUaIbl, ACAET HEBO3MOKHBIM OOBEKTHBHOE 03HAKOMIICHHE C OTICPATUBHBIMH
MaTepuajgamMH, Ha OCHOBAaHUHU KOTOPBIX CY/bsl JOJDKEH MPUHATH PEIICHHE O MPOBEICHUHU OMEpPaTHUBHO -
PO3BICKHBIX MEPOIPHUATHH, OrPAHUYUBAIOIINX KOHCTUTYIIMOHHBIE MIPpaBa U CBOOOIBI.

OTO HE TOJBKO IPOTUBOPEUUT CYTH U AYXYy CTaTbU 24 W MHBIX NOJIOKEHUH riaBbl 2 KoHCTUTYyLMH
Poccwuiickoit deneparuu, MOCBAIMICHHONW MpaBaM M CBOOOJIaM 4YeJIOBEKa W TPpakJIaHWHA, HO W BEJAET K
pacnpocTpaHEeHHUIO OOBIKHOBEHUH BeaoMcTBeHHOM mpakTuku 30 - 50-x romoB, ompeneiasBIIUXCS
BEJIOMCTBEHHBIMHU IMOA3aKOHHBIMHU aKTaMHU.

4. OCHOBBIBasICh Ha U3JIOKECHHOM U HE 3aTparuBasi JpYr'He CYLIECTBEHHBIE MOMEHTHI, IIPUX0XKY K
BbIBONlY, uT0 KoHctutyuuonnslii Cyn o0si3aH, onupasch Ha noisiokeHuss Konctutynuum Poccuiickoit
@Denepanyy, yCTAaHOBJICHHBIE €10 NPUHLMIIBI MEPAPXHM 3aKOHOB, MCXOAsS U3 cMbicna DenepanbHOro
KoHCTUTYMoHHOro 3akoHa "O Koncrurynuonnom Cyne Poccuiickoit denepanuun”, B TOM UHUCIE €rO0
crareir 65, 68, 74 u 75, U Ha OCHOBE aHajIu3a NPABONPUMEHUTEIBLHOW MPAKTUKH W €€ TEeHACHIUN
npu3HaTh TpeboBaHus rpaxkaaHku W.I'. YepHoBON 1O OCHOBHBIM IapameTpaM OOOCHOBAHHBIMH H
00s13aTh 3aKoHOZATeNsl NpuBecTH HopMbl DenepanbHOro 3akoHa "OO omepaTMBHO - PO3BICKHOM
NeSITETLHOCTH" B YETKOE COOTBETCTBHE C IyXoM U cMbiciioM Koncturyiuu Poccuiickoit deneparun.

W3n0xeHne MHEHUsT OTHOCHUTENIbHO IPYTUX IMO3UIMHA kKaloObl HE MMEET CMbICIA, NMOCKOJIbKY He
TOJIBKO OCIIapuBaeMble€ CTaThbHU, HO U, M0 CYLIECTBY, BECh 3aKOH, IIPEXKIE BCETO M3-3a UTHOPUPOBAHUS B
nepuoJl pa3paboTKM NpaBWJI 3aKOHOAATENbHOM TEXHUKH, YTO MPUBEIO K HEYETKOCTH €ro s3blka
(HeompeeIeHHOCTH TOHATHUH, BO3MOXXHOCTH HEOJHO3HAUYHOTO TOJKOBAaHUS, HAlOJIHEHUsS Kak
BHYTPEHHUMH  CMBICJIOBBIMM  HPOTHBOPEUYMSIMHM, TaK U  JPYTMMH IPOTUBOPEUUSMH), U3-32
HECOTJIACOBAaHHOCTU C WHBIMU - (enepaabHbIMU U KOHCTUTYLIMOHHBIMU - 3aKOHaMH (PAKTHUECKH
Y3aKOHWJI OTPULATEIbHYI0 CYTh OOJBIIMHCTBA OOBIKHOBEHUH MNpou3Boia (MOPOKOB) ONEPAaTHUBHO -
PO3BICKHOM TPAaKTUKH, pa3BUBABIIECWCS W YTBEP)KAABLICHCS BEJOMCTBEHHBIMU IPEIIUCAHUAMY,
MHCTPYKUHUSAMH, NIPUKA3aMHU JTOJDKHOCTHBIX JIMI HA NPOTSKEHUHM MOYTH 80 MOCIEAHMX JIET POCCHUICKOU
rocygapctBeHHOCTH. CMbICI M JyX TakOW IPaKTHUKH HE ONpPENesyICs KOHCTUTYLIMOHHBIMU
NPEINUCaHUSIMH, TaPAaHTUPYIOIIMMH 3aIIUTy MpaB U cBOOOJ yenoBeKka (BBHUIY OTCYTCTBHUS TaKOBBIX B
TEKCTax KOHCTUTYIMII M 3aKOHOB) M OOILENPHHSTHIMH HOpaMH MEXIyHApOJHOTO MpaBa (BBUAY HX
HENpPU3HAHMS FOCYAApCTBEHHON CHUCTEMOM).

Hanpumep, kak u B JABaauarble - MNATUAECITHIE TOAbl, 3akoH (mpuHATBIE B 1995 roay)
yCTaHaBJIMBAET, YTO KOHTPOJIb 32 COOIIOAEHUEM 3aKOHHOCTHU MPH MPOBEJICHUH ONEPATHBHO - PO3BICKHBIX
MEPOIPUATHI MOKET BECTH JHIIb MPOKYpPOp, CYAbs, HMMEIOLIUE CIEeUUaIbHbIA JIOMYCK, KOTOPBIN
BBIIAETCS TEM JK€ OpraHoOM, T.€. OpraHoOM, MPOBOJALIMM 3TU Meponpuatusd. Jpyroil mnpumep,
KAaCaroUIUICs CMBICHIA, NPHUIABAEMOr0 pacCMATPUBAEMOMY 3aKOHY IIPaBONPUMEHHUTENIEM: B XOJE
KOHCTUTYLIMOHHOTO CYJONPOU3BOACTBA K MarepuajgaM Jejla MPHOOLIEHO OIpeaesieHue Cyabu
[lenTpanbHOTO parionHoro cyaa ropoaa Bonrorpaga H.B. CanamoBoit ot 25 mapra 1998 rona, kotopas
3asBUJIA CAMOOTBOJI OT paccMoTpeHus aena no ucky W.I'. Yepnosoit k YB/I Boarorpaackoii obmactu,
razere "l[lo omepatuBHbIM cBonkamM YBJI", A.M. Tiomenuey, H.M. Hukumenko, pemakuusm raset



"Bonrorpaackas npasna" u "Beuepuuid Bosrorpaa" o 3ammre 4ecT M JOCTOMHCTBA M BO3MEIICHUHU
MOpaJIbHOTO Bpela, MOTUBHPOBAB CBOE PEILIEHUE TeM, YTO MPEICTAaBUTENb TOTO K€ OpraHa BHYTPEHHUX
nen, kotopeii mpumeHmsn @DenepanbHbiii 3akoH "OO ONEPAaTUBHO - PO3BICKHOW JCSITENLHOCTU" B
otHomenuu M.I'. UepHOBOI, MOHYX 1A/l CYbI0 K UCTOJIKOBAHUIO 3aKOHA B YTOJIHOM BEJOMCTBY CMBICIIE,
3asBUB €M, 4TO "y CyIbH MMEETCS JINYHAs KU3Hb, U ONEPATUBHO - PO3BICKHBIE MEPONPUSITHUS MO 3aKOHY
MIPOBOSTCS MPOTUB JIFOO0TO rpaXkaaHUHA".

VIMEeHHO TakoM - OJHO3HAYHBIA - CMBICH IpugaH Boiarorpaackum YBJ[ HE TONBKO cCTaThsaM,
ocnapuBaembiM M.I'. YUepHOBO#, HO U 3aKOHY B 1I€JIOM, U UMEHHO TaKO€ €ro TOJKOBAaHUE U XapaKTep
IIPaBONIPUMEHEHMS], KaK IOKAa3bIBa€T MPAKTHKA, IIMPOKO PACIPOCTPAHEHBI HE TOJIbKO B opraHax MB/I.
Bonrorpanckoe YB/] - He uckitoueHue, BeIOMCTBEHHbIE aKThl B OOJIBIIMHCTBE CBOEM YKPEIUISIOT 3TOT
HEKOHCTUTYL[MOHHBII CMBICI 3aKOHA.

Oenepanbhblii 3akoH "OO OMEpaTUBHO - PO3BICKHOW JEATENBHOCTH" HYXKIaeTcs B TIyOOKOi
nepepaboTKe U MPUBEICHUIO B COOTBETCTBHE C HOPMAMH APYTUX POCCHUCKHX 3aKOHOB, C HOPMaMH U
IyXOM MEKIyHapOJIHOTO MpaBa, n00, popMalbHO cchlIasch Ha npeanucanus Koncrtutynuu Poccuiickoit
denepanun, OH, MO CYIIECTBY, BO MHOTOM Jalieck OT HHUX, YTO TMO3BOJSET M OyAeT MO3BOJATH
MIPABONPUMEHHUTEIO HAPYIIATh KOHCTUTYLIMOHHBIE TPaBa U CBOOObI TPaK/IaH.




