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KOHCTUTYLMOHHBLIV cYQl POCCUNCKOW ®EOQEPALIUN

NMOCTAHOBIJIEHUE
oT 23 mapTta 1999 r. N 5-M

no AEy O NPOBEPKE KOHCTUTYLUMOHHOCTHU
NMONOXEHUN CTATbMU 133, YACTU NMEPBOU CTATbM 218
U CTATbM 220 YTONOBHO - MPOLIECCYAJIbHOIO KOOEKCA PC®CP
B CBA3U C XXAITIOBAMU NPAXXOAH B.K. BOPUCOBA, B.A. KEXMAHA,
B.A. MOHACTbLIPELIKOIO, AI.1. ®Y®JIbIF'MHA U OBLLECTBA
C OrPAHUYEHHOW OTBETCTBEHHOCTbIO "MOHOKOM"

KoHcTuTyumoHHbIi Cyn Poccunckon depepaumm B coctaBe npenceparenncteytowero B.IM. Apocnasuesa,
cynen H.B. Butpyka, . A. NagxuneBa, A.Jl. KoHoHoBa, T.I. Mopwakoson, KO.[l. PyaoknHa, H.B. CenesHeBa, A.A.
Cnusebl, O.U. TuyHosa,

¢ yyactuem rpaxgaH B.K. Bopucosa, B.A. KexmaHa, B.W. MoHacTeipeukoro n O.W. ®ydnbirnHa, gokrtopa
topugmndecknx Hayk A.B. BacunbeBa - npeactasutens rpaxgaHuHa [.U. dydneirmHa, agsokata C.[l. 3amoLwwkumHa -
npeacrasutens rpaxgaHuHa B.A. MoHacTbipeukoro, agsokatoB b.A. 3onotyxuHa u A.B. Paxmunosuua -
npeacrasuTenen obwectsa ¢ OrpaHU4EHHON OTBETCTBEHHOCTLIO "MoHOKOM", a Takke agsokata U.b. BnaceHko -
npeactasutens Coseta ®epepaumu,

pyKOBOACTBYACb cTaTben 125 (Yactb 4) KoHcTutyuumn Poccunckon deagepaumm, NyHKTOM 3 4acTtu nepeon,
yacTsaMu BTOPON M TpeTben cTtaTtbn 3, ctatbammn 36, 74, 96, 97, 99 n 86 denepanbHOro KOHCTUTYLIMOHHOTO 3aKOHa
"O KoHctutyumnornHom Cyae Poccuiickon ®egepauun”,

paccMmoTpen B OTKPbITOM 3acefaHun erio O NPoBepKe KOHCTUTYLMOHHOCTM MOMOXeHU ctatbk 133, yactm
nepson ctatbn 218 n ctatbm 220 YINK PCOCP.

MoBogom K paccmoTpeHuio gena siBunucb xanodbl rpaxpgaH B.K. Bbopucosa, Bb.A. KexmaHna, B.W.
MoHacTtbipenkoro, .M. ®ydnbirmHa n obuwecrea ¢ orpaHU4YEHHON OTBETCTBEHHOCTbIO "MOHOKOM" Ha HapylueHue
KOHCTUTYLIMOHHOTO MNpaea Ha cyaebHyto 3awmTty ctatbamm 133, 218, 219 n 220 YK PCOCP.

3acnywas coobuweHne cyabh - goknagymka H.B. CenesHeBa, 06BbACHEHNST CTOPOH M UX NpeacTtaBuTenen, a
TakKke BbICTYNNEHNs NpUrNalleHHbIX B 3acefaHne npencrasutenei: ot BepxosHoro Cyaa Poccuiickon ®eaepaumm
- B.B. HopowkoBa, oT 'eHepanbHon npokypatypbl Poccuickon depepauum - A.A. benkuna, ot PegepanbHon
cnyxbbl 6e3onacHoctn Poccuiickon depepauun - J1.H. bawkatoBa, oT MwuHUCTEpCTBa BHYTPEHHMX Aen
Poccuinickon depepauun - E.A. Tumnea, uccrnenoBaB NpeacTaBieHHble OOKYMEHTbl W MHble Martepuansl,
KoHcTuTyumoHHbii Cya Poccuiickon depgepaumm yctaHoBUM:

1. B xanobax rpaxgaH B.K. Bopucosa, B.A. KexmaHna, B.N. MonacTeipeukoro n O.U. ®dydnbirvHa, a Takke
obuecTBa C orpaHMYeHHON OTBETCTBEHHOCTLIO "MoHokoM", obpaTtmBumnxca B KoHcTuTyumoHHbIn Cya Poccuinckon
depepaumm, ocnapuBaeTcs KOHCTUTYUMOHHOCTb cTtaten 218, 219 mn 220 YINK PC®CP, pernameHTUpyoLmx
nopsgoK obGXxanoBaHns JENCTBUIN N PELLIEHUA OpraHa JO3HaHUs, cneaoBaTens v NpoKypopa.

Ha ocHOBaHUM 3TNX HOPM Cyabl OBLLEN HOPUCOMKLMM OTKa3anu 3asBUTENSM B MPUHATUN K PACCMOTPEHMIO KX
Xanob Ha UMEBLUME MECTO B paMKax MpenBapuUTEenbHOro paccregoBaHWst MO KOHKPETHBIM YroMOBHbIM Aenam
pelleHns n gencreus (6e3gencTeue) cregoBaTenien u NPoKypopoB: NOCTAHOBMEHME O BO30YXOEHUM YrONOBHOMO
gena B oTHoweHun B.K. BopwucoBa; Ge3genicTBne pamoHHOW MpPOKypaTypbl, NpuBedllee K HeobOCHOBaHHOMY
NMPUOCTaHOBMNEHMNIO MPOU3BOACTBA W MPOASIEHMIO CPOKa paccriefoBaHuMs MO YronoBHOMY pfeny no  ¢akTty
YHULTOXEHNUST NIMYHOMO MMYyLLIECTBA (Kurnoro goma), npuHagnexaswero B.A. KexmaHy; pelweHus cnegosartens v
NpoKypopa O MpoASfieHMn Ccpoka npeaBapuTenbHOro paccrnefosaHus no geny B.W.  MoHacTbipeLkoro;
npoun3eBoacTeo B kBapTupe O.U. dydnbirmHa obbicka, CONMPOBOXAABLUETOCS U3bATMEM MaTepuanbHbIX LEHHOCTEN,
KOTopble BrnocneactBuM Obinv yTepsiHbl; MOCTAHOBMEHME CnefoBaTens O HaNOXEHWU apecTa Ha AEeHEeXHble
cpencTtea obuwecTBa C OrpaHUYEHHON OTBETCTBEHHOCTbLIO "MOHOKOM", HaXOAUBLUMECS HA €ro pacvyeTHOM cyeTe B
KoMMep4yeckoM 6aHke. OTKa3biBasi B paCCMOTPEHUM Xarnob, Cyabl ICXOQUIN U3 TOTO, YTO B cuny ctaten 218, 219 u
220 YIK PCOCP paspelleHne NOCTaBNEHHbIX B HUX BOMPOCOB OTHOCUMTCH K KOMMETEHLIMM COOTBETCTBYHOLLMX
NMPOKYPOPOB, a He CyoB OOLLEN HOPUCOUKLMN.
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Mo MHeHMIO 3asiBUTENEN, YKa3aHHbIE MONOXEHUS YrONOBHO - NPOLIECCyanibHOro 3aKoHa He COOTBETCTBYIOT
KoHctutyummn Poccuiickon ®epnepaumn, ee ctateam 17 (dactb 1), 18, 46 (yactm 1 n 2), 52 n 55. Mexgy T1em
cogepxaHuve >xanob camaeTenbCTBYeT O TOM, YTO (DaKTUYECKM 3asBUTENSAMU OCMapuBalOTCH HE BCE MOSOXEHMWs
ctaten 218, 219 n 220 YINK PCOCP, a nuwb Te U3 HUX, KOTOpble npeaycmaTpuBaloT obxanoBaHue OeicTBUN
opraHa [Jo3HaHus U criegoBaTens npokypopy (Y4acTe nepsas ctaTbu 218), a OeNCTBUN U pelleHnn nNpokypopa -
BblLLecTosALeMy Mpokypopy (ctaTea 220). [Npu 3TOM BCce 3asiBATENW, He BO3paxasi NpoTMB camoro no cebe
MOMTHOMOYMSA NPOKypopa paccMaTtpvBaTh Takue anobbl, yTBEPXKAaT, YTO OocrnapvBaemble HOPMbI, MO CMbICHY,
npugaBaeMoMy UM MPaBONPUMEHUTENBbHOW MPAaKTUKOMW, UCKIIOYaT A8 3auHTEePEeCOBaHHbLIX ML BO3MOXHOCTb
ob6anoBaHus npoueccyanbHbIX AEACTBUN OpraHoB paccrnefoBaHust B cyd. ViMeHHO oTka3 B npaBe Ha cyaebHoe
o0XanoBaHWe Takux OEeWCTBMA W COCTaBMseT MNpegMeT pacCMOTPEHUS MO AaHHOMY Aeny, YTO MO3BOMWIo
KoHcTuTyumoHHomy  Cyay  Poccuiickon  ®epepauun,  pykoBoACTBYysCb  cTaTben 48  deaepanbHoOro
KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cype Poccuiickon ®Pepepauun”, coeanHUTb obpalleHus
3asaBuTENEN B OAHOM NPOU3BOACTBE.

Kpome TOro, npegmetom paccmoTpeHusi KoHcTuTyumoHHoro Cyaa Poccunckon ®depepaumm no gaHHOMY
aeny ssndetca npegycMoTpeHHbld ctatbent 133 YIK PCOCP nopsgok npoaneHus cpoka npenBapuTernbHOro
paccrnenoBaHusi, ocnapvMBaeMbli rpaxxgaHnHomM B.U. MoHacThIpeLkuM, KOTOPOMY CyA OOLLen lopucamKLmMm oTkasarn
B paccMOTpPEeHUn xanobbl Ha NpoaieHMe cpoka CreacTBuS No ero geny.

2. CornacHo ctatbe 46 KoHcTtuTtyuumn Poccuinckon ®egepaummn kaxgomy rapaHtTupyeTca cygebHas sawmra
ero npas 1 ceoboa 1 obecneunBaeTca npaBo obxanoBaTb B Cyf pelleHusa u gencrteusa (besgencreme) opraHoB
rocyaapCTBEHHOW BMacTW, OpraHOB MECTHOrO0 CaMOynpaBrieHUs, ObLECTBEHHbIX O00beAUHEHUI U OOIMKHOCTHBIX
nuy,. 3710 Npaso, Kak oTtMeyan KoHctutyuuoHHein Cya Poccuinickon ®epepauum B psige ceomx NoctaHoBneHun (ot
3 masa 1995 roga no geny o0 nNpoBepke KOHCTUTYLMOHHOCTK cTaTten 220.1 n 220.2 YK PCOCP, ot 2 nona 1998
roga no gerny o NnpoBEPKE KOHCTUTYLIMOHHOCTU OTAEnNbHbIX nonoxeHwun craten 331 un 464 YIK PCOCP u gp.),
BblTEKaeT Takke W3 3akpenneHHoro B crtatbe 21 KoHctutyuum Poccuiickon depgepaumm npuHUMNa OXpaHbl
OOCTOMHCTBa FMYHOCTKM, MpegnonaralroLiero, B 4acTHOCTW, 00A3aHHOCTb rocygapctBa obecnedmBatb KaxKaomy
BO3MOXHOCTb OTCTamBaTb CBOW MpaBa B criope C fobbiMi OpraHamn U OOMKHOCTHBIMKW fnuamMu, B TOM 4duche
OCYLLECTBNSAIOLNMN NpedBapuTenbHOe paccregoBaHne no yrorioBHbIM Aernam.

B cootBeTcTBUM C YTonoBHO - npoueccyanbHbiM kogekcom PCOCP Bo3byxaeHue yronoBHOro gerna u
npegBapuTenbHOE paccnefoBaHue sIBNSKOTCS A0oCyAeOHbIMM CTagusiMy MpoM3BOACTBA MO YronoBHOMY Aeny,
OCHOBHOE Ha3Ha4YeHMe KOTOPbIX COCTOUT B obecneveHnmn ycrioBun 3EKTUBHOIO OCYLLECTBIIEHUS NpaBoCcyans no
yronoeHelM Aenam. [ocne nepegayv martepuvarnoB YrofloBHOMO Aernia C 0OBUMHUTENbHBLIM 3aKMHYEHWEM B Cyn
MMEHHO 3TOT OpraH, pa3peLuas 4eno Ha OCHOBE MOITHOro M BCECTOPOHHErO NCCIeAoBaHNs B cyaebHom 3acegaHum
BCEX €ro 0b6CTOATENBLCTB, OCYLLECTBMSIET NMPOBEPKY NpOLEeCcCyaribHbIX akToB M ApyrMx MaTepuanoB AocyaebHoro
npoussoacTea. [Mpu 3TOM CyaoM NPOBEPSIOTCS, B TOM YMCTe M0 Xxarnobdam 1 3asBreHnsaM 3auHTEPEeCOBaHHbIX NN,
Takke OEWCTBMS M pPELUEHUs OPraHOB paccrnefoBaHWs, KOTOpblE CBsi3aHbl C OrpaHMYeHWsMU npaB u ceobopg
rpaxaaH.

OcyulecTBneHne cynebHOro KOHTPOMs yKe nocre 3aBepLleHust CTaammn NpeaBapuTeNnbHOro paccreoBaHus
camo no cebe He MOXET pacLeHMBaTbCA Kak HapylleHWe npaBa Ha cydebHyo 3awuTy, Tak kak rapaHTupytoLas
ero ctates 46 (4acte 2) KoHctutyumm Poccuiickon depepaunn, He ONpedensiss KOHKPETHble npouenypb
peanusaumMm 3TOro npaea, He WCKMoYaeT BO3MOXHOCTb CyAeOHOM NpOBEPKM xamnob Ha OeNCTBUSI U pelueHust
OpraHoB NMpeABapUTENbHOIO pacciieoBaHUs U Nocre nepeaaydn yrofloBHOrO Aena B cya.

OpHako, ecnu COOTBETCTBYHOLLNE OENCTBUS U PELLUEHUS] OPraHOB paccrnefoBaHWs He TONbKO 3aTparvsatoT
COOCTBEHHO YrOMOBHO - MpOLECCyaribHble OTHOLLEHWS, HO U MOPOXAAT NOCNEACTBUS, BbIXOOAWME 32 UX PAMKW,
CYLLLECTBEHHO OrpaHMYMBasi MpyM 3TOM KOHCTUTYLIMOHHbIE MpaBa M CBOOOAbI JIMYHOCTU, OTIIOXKEHWE MPOBEPKU
3aKOHHOCTM M OBOCHOBAHHOCTU TakUX OEWCTBUA [0 CTagum cydebHoro pasbupartenbCrBa MOXET MPUHMHUTB
yuiepb, BOCMOMHEHWE KOTOPOrO B JalbHENMLLIEM OKaXKeTCs HEeOCyLeCcTBMMbIM. B 3Tnx cnyyasx KOHTponb 3a
OEVCTBUSIMU U PELLEHNSIMU OPraHOB NPEeABapUTENTbHOIO paccrnenoBaHnsi CO CTOPOHbI Cyaa, UMEKLLNA MECTO NULLb
Npy pacCMOTPEHUN UM YTONIOBHOIMO Aena, T.€. Ha cregyloLwem aTtane NpousBoACTBa, He ABnseTcsa 3dEKTUBHBIM
CpeaCcTBOM BOCCTAHOBIIEHWST HAPYLUEHHbIX NMPaB, U NO3TOMY 3aMHTEPECOBaHHbBIM NMLaM JOImKkHa ObiTb 06ecneveHa
BO3MOXHOCTb HE3aMe[IMTENBHOIO OOpaLLEHNs] B XOA4E paccregoBaHus ¢ xanobon B cyn. AHanornyHas npaeoBasi
nos3muust (NPUMEHUTENBHO K MPOBEPKE PELUEeHWUA, MPUHMMAEMbIX CYAOM MEPBOM MHCTaHUMM OO BbIHECEHUS
npurosopa) copmynupoBaHa KoHcTtuTyuuoHHbiM Cygom Poccunckon ®epepaunm B [octaHoBneHun ot 2 mons
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1998 roga no fgeny o NpoBepKe KOHCTUTYLIMOHHOCTU OTAENbHbLIX NonoxeHun ctaten 331 n 464 YIMK PCOCP.

Bmecte ¢ Tem cyn npu nNpoBepke B Mepuod NpeaBapuUTENbHOrO paccrefoBaHus TexX WM MHbIX
npoueccyanbHbIX akToB He AOSMKeH npedpelwlatb BOMPOCHI, KOTOpble BMNOCReAcTBUM MOMyT CTaTb npegmMeToM
cynebHoro pasbupatenbcTBa Mo YronoBHoMy fAeny. MHoe npoTtvBopeynno Obl KOHCTUTYLMOHHOMY MPUHLIMMNY
HesaBucMMocTM cyda (ctates 120 KoHcTutyumm Poccunckon ®Pepepaumm), rapaHTUpyoweMmy B YCIOBUSIX
cocTasaTensHoro npouecca obbekTMBHOE U GecnpucTpacTHoe OCyLeCTBIeHWe MpPaBOCYAUst MO YronoOBHbLIM
aenam.

3. CornacHo peincTBytowemMy YroroBHO - NPOLIeCCyaribHOMY 3aKoHOAAaTemnbCTBY Ha AocyaebHbix cTtagusix
Npon3BOACTBa MO YronoBHOMY Aeny o6XxanoBaHue B cy OOMNyCKaeTcs NULLb B OTHOLLEHUM OTKasa B BO30yxaeHun
YrOnoOBHOIO ferna, npekpalieHusi NpoM3BOAcCTBa NO HeMy, a Takke apecta obBuMHSeMoro (Mogo3peBaemoro).
3asiBrneHus e nuu, YbM KOHCTUTYLIMOHHbIE NpaBa 3aTparnBaloTCs APYIMMU peLLIeHUAMU U OeNCTBUSIMU OpraHoB
paccnegoBaHus, B cuny ctaten 218 un 220 YMNK PCOCP Ha aTux cTagusax He npuHUMaloTCa cydamu K
paccMOTPEHUO, JaXe €eCnv HapylUeHHble MnpaBa He MoryT OblTb BMOCMEACTBUM BOCCTaAHOBMEHLI B MpoLecce
cyaebHoro pasbupatenscrBa. Kpome Toro, B psiae criyqyaeB 3avHTepecoBaHHble B cyaebHoM obxanoBaHum nvua
He SBMSIOTCA yvacTHUKamu cyaebHoro pasbupatenbcTBa MO YronOBHOMY Aeny M MOTOMY MOCIe OKOHYaHWUst
paccrnefoBaHua U nepegayn gena B ¢y C OOBUHUTENbHbLIM 3aKIHOYEHNEM HE MMEKT BO3MOXHOCTU OTCTamBaTb
CBOW MHTEpechbl nepen cyaom. Tak, B YACTHOCTW, HE MOrno ObiTb peanu3oBaHO MpaBO Ha cyaebHyk 3awwuTty
3aaBUTENSMW NO JaHHOMY Aeny - rpaxxgaHuHom .. dydnbirvHbiM, B XXunuwe KoToporo Obin npom3seaeH obbiCK,
COMpPOBOXOABLUMNCA U3BbATUEM MaTepuanbHbIX LEHHOCTENW, M OOLIECTBOM C OrpaHU4YEHHOW OTBETCTBEHHOCTbLIO
"MoHokoM", Ha AeHeXHble cpeacTBa KOTOPOro, HaxXoAMBLUMECS HA pacyeTHOM cyeTe B KOMMepdeckom OaHke, B
CBSI3N C NPOM3BOACTBOM MO YrofloBHOMY Aeny Obin HanoxeH apect. B pesynbrare TakMe KOHCTUTYLMOHHbIE NpaBa
3aaBuUTENEN, Kak npaBo CBOOOAHO BnafeTb, NMOMb30BATbLCA M PacnopsikaTbCA CBOMM MMYLLECTBOM (cTaTtbst 35,
yacTb 2), a Takke MNpaBO Ha HEMPUKOCHOBEHHOCTbL >unuwa (ctatea 25), dakTnyeckn octanucb 6e3 cyaebHon
3aLWmThl.

MpaBoBoe perynupoBaHue, npueogsiiee K NogobHbIM MOCNEACTBUSIM, HE COrfacyeTcsi ¢ npeanucaHusiMm
KoHBeHLMM 0 3awuTe npae vernoBeka n 0CHOBHbIX cBoboa 1950 roga (patnduumposaHa Poccunckon ®epepauven
30 mapTa 1998 roga), no cmbicny cTaTbi 6 KOTOPOKM NpaBo Ha cyaebHyto 3alwmTy, Npeanonararlee obecneveHne
KaXkgoMy npw onpedeneHun ero rpaxaaHckux npae M 06si3aHHOCTEN OOCTyna K NpaBoOCyaulo B pasyMHbIN CPOK,
OOIMKHO CNYXXUTb rapaHTuen OT 4Ype3MepHOro, He OOYCNOBMEHHOrO KOHCTUTYLMOHHO oOnpaBdaHHbIMU Lensmu
orpaHuM4eHus npas 1 cBobof rpaxaaH, B YacTHOCTM, Ha AoCcyAebHbIX CTaansix NPOM3BOACTBA MO YrofloBHOMY Aerny.

Taknm o06pa3omMm, HenpeaocTaBfieHMEe 3auMHTEPECOBaHHbIM fuuam npaBa Ha cygebHoe obGxanoBaHue
OENCTBMA WM pEelieHMA OpraHoB MpedBapuTENbHOTO  paccrefoBaHusl, CBA3aHHbIX C  OrpaHWYeHueM
HEMPMKOCHOBEHHOCTM UX >XUNWWa WU C JUWEHWEM WX BO3MOXHOCTM PacropsiKaTbCsi CBOEN COOCTBEHHOCTLIO,
npotueBopeunT cratbe 46 (Yactm 1 n 2) KoHctutyumm Poccuiickon depepaumm M CykaeT KOHCTUTYLIMOHHbIE
rapaHTuu npas, NpeayCcMOTPEHHbIX cTaTtbamm 25 n 35 (Yactn 1 n 2) KoHctutyumm Poccuiickon degepaumn.

Bmecte ¢ Tem npepocTaBneHue GesoTnaraTtenbHoOW cygebHOM 3alwuThl nvuam, YbW NpaBa U 3aKOHHbIE
WHTEPECbl HapyllalwTca AEUCTBUSIMUA U PELUEHUSIMU OpPraHoB [O03HaHWS W NpedBapUTEnbHOrO CrEeAcTBUS, He
npegnonaraet - B TOM YuCre NO CMbICNY AEWACTBYHOLErO NpoLeccyarnbHOro 3akoHa U ¢ yvyetom TpeboBaHusi o
cynebHom pasbupaTenbcTBe fena B pasyMHbIl Cpok ©e3 HeonpaBoaHHOW 3adepXkkum - obsizaTenbHOro
npekpaweHmst obxanyemMoro [OeWCTBUS WNU  NPUOCTAHOBIEHMST UWCMOMHEHMsT 06Xanyemoro pelueHus Lo
PacCMOTPEHNS CYLOM COOTBETCTBYIOLLEN >Karnobbl.

4. KOHCTUTYUMOHHOE NpaBo Ha cyaebHyto 3amTy He Bbino obecneyveHo 1 B xode Npou3BOACTBA MO Aenam
obpatmBwmxca B KoHctutyumoHHbii Cya  Poccunickon ®epepaumm  rpaxgaH B.A. Kexmana wu B.W.
MoHacTbipeukoro: Ha ocHoBaHun ctaten 218 n 220 YIK PCPCP um 6bino oTkasaHo B npaBe Ha cygebHoe
obxanoBaHne @aktuyeckoro 6e3gencTBUMS  OpraHOB  paccrieloBaHusl, MOBMEKLIEero NPUOCTaHOBIEHME
NPOn3BOACTBA MO Aeny U NpoasieHe cpoka npeaBapuTenbHOrO paccnenoBaHus.

Takoro poga npoueccyarnbHble AeICTBMSA U peLleHnsl OTAansT NepcrnekTuBy cyaeGHOro paspelueHust gena,
NPUBOAAT K COXPaHeHW0 HeonpederieHHOCTM B MNPaBOBOM CTaTyce YYacTHMKOB Mpolecca, NpoaneBaioT
NPUMEHEHWe B OTHOLUEHUW TpaXgaH OrpaHUYUTENbHLIX Mep, BKMoYas Mepbl MpeceyeHuss UM OTCTpaHeHue oT
3aHMMaeMOW IOMKHOCTU, KaK 3TO UMeNo MecTo B oTHolweHun B./. MoHacTeipeukoro. Kpome Toro, HesakoHHoe U
HeobOCHOBaHHOE MNpPOAJIEHME CPOKOB MpeaBapuUTEenbHOrO paccrenoBaHus, a TeM 0Gonee nNpUOCTaHOBMEHWE
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npoussoacTBa MNo Aeny MoOryT craTb NPUYMHOM YyTpaTbl AoKasaTeNnbCTB MO Aeny U TeM caMblM NPUBECTU K
HEBO3MOXHOCTN BOCCTAHOBIEHUS HapyLUEHHbIX MPaB U 3aKOHHbIX MHTEPECOB YYAaCTHUKOB NPOLIECCa, K HAapyLUEHWIO
rapaHTupyemoro ctateen 52 KoHctuTyumm Poccuitickon depgepauum npasa MoTepneBlINX OT MNPECTYNnneHun u
3r1oynoTpebneHnn BNacTbio Ha AOCTYN K MPaBOCYAMIO M KOMMNEHCALUMIO MPUYMHEHHOTO Bpeaa.

5. Ocnapusaemas B.U. MoHacTtbipeukum ctatbs 133 YK PCOCP, pernameHTupylowas npoaneHne cpoka
npegBapuTeNbHOro CneacTsusi, N0 ee OykBanNbHOMY CMbICY, HE AOMYCKaeT MPOM3BOSIbHOrO U HEOrPaHUYEHHOro
NPOANEeHNs 3TOro Cpoka, MOCKONbKY NpegycmaTpuBaeT yBernM4YeHne cpoka CneacTsms CBepX LWeCTU MecaLUeB NULLb
no peweHuto [eHepanbHoro npokypopa Poccuiickon depepaumm unm ero 3amMecTuTenss U TONMbKO B
UCKMNYUTENbHBIX cnydasax. [py aTOM MpuUMeHeHue OaHHOW HOPMbl B COOTBETCTBUM C €€ KOHCTUTYLMOHHBIM
cMbICnioM obecneunBaeTcs BbiTekawowen u3 cratbenm 15 (dactm 1 un 4) KoHctutyummn Poccuiickon Penepauum
0053aHHOCTbI0O  OpraHoB, OCYLLECTBMSOWNX NpeaBapuTenbHOe paccrnefoBaHue, W Cy4OB  crefoBaTb
KOHCTUTYLMOHHBIM MNpeanucaHnaM, rapaHTUpyLWnM rpaxaaHam AOCTYN K NpaBoCyauio M CyAebHyk 3aluuTy
(ctatbu 52 1 46), yuntblBas Tarke NOMNOXEHUS MEXOYHAPOAHO - NPABOBbLIX aKTOB, 3aKPEnmnsoWnX NPaBo KaxKaoro
Ha paccMoTpeHMe ero gena cygom B pasyMHble CPokM M 6e3 HeonpaBAaHHOW 3adepkku (NyHKT 1 crtatbu 6
KoHBeHUMM O 3aliuTe npaB YenoBeka M OCHOBHbIX cBOOOA; moanyHKT "c" nyHkta 3 ctatbn 14 MexgyHapogHoro
nakTa O rpaxgaHCckux 1 NONUTUYECKUX NpaBax).

Mcxogss ua atoro cygbl obuien ropucamkumm obsasaHbl NpoBepsiTb MO xanobam 3anHTEpPEeCOBaHHbIX NUL,
3aKOHHOCTb W OOOCHOBAHHOCTb MNPOANEHUS CPOKOB pacCrnefoBaHUsA, 4YTO COrfacHO MpaBoOBOM  MO3ULNN,
BblpaxkeHHo KoHcTtutyumoHHeiM Cyaom Poccuiickon ®epepauumn B NoctaHoBneHmn ot 13 umioHa 1996 roga no
Aeny o npoBepke KOHCTUTYLUMOHHOCTK YacTu naTton ctatbn 97 YK PCOCP u B onpegeneHuu ot 25 gekabpsa 1998
roga no geny o nNpoBepKe KOHCTUTYLMOHHOCTM YacTen 4eTBepTor, naAtorm u wecton ctatem 97 YIK PCOCP,
npegnonaraeT YCTaHOBIEHME KaK HOPUAMYECKUX, TaK U PaAKTUYECKMX OCHOBaHWUA, 0OYCrNOBMMBAIOLWNX NPUHATUE
npoLueccyanbHbIX PELEHUR, CBS3aHHbIX C OrpaHudeHveM npaeB M cBobog rpaxgaH. [lpy 3TOM  OOMKHbI
YUMTbIBaTbCSA Takke COOPMyNMpoBaHHblE B MyHKTax 3 - 6 MOTMBMPOBOYHOM YacTu HacTosdulero NocraHoBneHus
NONOXEHNA O rapaHTuax GesoTnaratenbHon cyaebHOM 3awuTbl ANS Nuy, YbM NpaBa M 3aKOHHbIE UHTEPECHI
HapyLlaTCcs OEWNCTBUSMM U PELUEHUsIMA OpraHoB paccriefoBaHusl, B TOM 4uCe CBA3aHHLIMW C MPOASIEHNEM
CpoKa nNpeaBapuUTENIbHONO paccrieqoBaHus.

6. B xanobe B.K. BopucoBa ytBepxgaetcd, yto nonoxenust ctatbn 218 YIMNK PCOCP HapywatT ero
KOHCTUTYLIMOHHbIE MpaBa, NOCKOSbKY MCKIMOYaT BO3MOXHOCTb OCMOPUTL B CyAe NOCTaHOBMEHUE O BO30YXaeHUN
YrONMOBHOIO [Aena, C BblHECEHWEM KOTOPOro 3asiBUTENb CBSA3bIBAET HapyLleHMe CBOMX MNpaB Ha cBoboagy wu
HEMNPUKOCHOBEHHOCTb JFIMYHOCTMW, >XUMWLLA WU YAaCTHOW KM3HW HEOOOCHOBaHHLIM MPUMEHEHMEM K HEMY B XoAe
npeaBapuUTENbHOrO paccrefoBaHUsi CoOOAePXaHWs Mog CTPaXen, a Takke npoBefeHMeM OObICKOB MO MECTy ero
XUTENbCTBA M paboThl.

M3 xanobbl n uccnegoBaHHbIX B 3acegaHumn KoHctutyumoHHoro Cyaa Poccwuiickon ®enepaumm matepumarnos,
OflHaKO, He BbITEKAET, YTO K yKa3aHHbIM 3asiBUTENEeM OrpaHUYeHUsIM npaB NpuBeno camo no cebe Bo3byxaeHWe
YronoBHoro gena. Hanpotus, AaHHbIE orpaHMYeHUst Bbinn CBSA3aHbl UMEHHO C NMOCHeayLWMMN NPoLEeCCyarnbHbIMM
OENCTBMSIMM, B YaCTHOCTU C apecToM W OObLICKOM, KOTOpble Kak TakoBble B COOTBETCTBUM C OEWCTBYHOLLUMM
YFONOBHO - MpoLecCyarbHbIM 3aKOHOA4ATENbLCTBOM U HacTosAWwMM [locTaHOBNEHMEM MoryT ObiTb oGXaroBaHbl B
cyanebHom nopsgke.

C yuyeTom atoro xanoba B.K. bopncoBa Ha HapyLleHne ero KOHCTUTYLIMOHHbIX NpaB 1 cBobof ctaTeen 218
YTK PC®CP, kak uckniovarowien cygebHoe obxanoBaHne noctaHoOBNEHUSA O BO30YXAEHWMU YrofoBHOMO Aena, He
SABNSAETCA AOMYCTUMOM B COOTBETCTBMM C TpeboBaHmsAMM cTaTen 96 n 97 degepanbHOro KOHCTUTYLIMOHHOMO 3aKOHa
"O KoHcTtutyumoHHom Cyae Poccunckon ®egepauun’.

Mcxoast n3 U3noXXeHHOro 1 pyKoBOACTBYSICb YacTAMU NepBOM U BTOPOW cTatbk 71, ctaTbamu 72, 74, 75 1 86,
a Takke ctateen 68 n nyHKTOM 2 4yacTu nepBon cTatbn 43 depepanbHOro KOHCTUTYLMOHHOro 3akoHa "O
KoHctutyumonHom Cyne Poccuickon ®egepaumn”, KoHcTutyumoHHbin Cya Poccuiickon depepaum nocTaHOBWIT:

1. MpuaHaTb He cooTBeTCcTBYOWMMN KoHCTUTYumn Poccuiickon depepaumm, ee ctatbam 46 (dactm 1 m 2) n
52, nonoxeHns yactu nepson ctatbk 218 n ctatbm 220 YronosHO - npoueccyansHoro kogekca PCOCP noctonbky,
MOCKOSbKY OHW, MO CMbICAy, NpVAaBaeMoOMy WM MPaBONPUMEHUTENBHOW MNPaKTUKOW, WCKMYalT B XoAe
NpeLBapuUTENBHOIO paccnefoBaHvs AMs 3anHTEPECOBaHHbIX JINL, KOHCTUTYLMOHHbBIE NMpaBa KOTOPbIX HapyLUEHbI,
BO3MOXHOCTb CygebHOro obxanoBaHusa OENCTBMN N PELUEHVI opraHa [O3HaHWusl, crieqoBaTtensd unu npokKypopa,
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CBA3aHHbIX C NPOn3BOACTBOM 0o0ObiCKa, HanoXeHnem apecTta Ha nmyulecTBo, NpnocTtaHoBeHnemM npon3soncTtea no
yronnoBHOMY Aeny n npoarieHnemM Cpoka npenBapmUTeribHOro paccriegoBsaHus.

2. MpusHatb ctaTtbto 133 YIK PCO®CP He npoTtuBopevallen KoHcTuTyumm Poccuickon depepauun,
MOCKOMbKY ee NornoXeHus camu no cebe He npegnonaraloT NPOU3BOSIBHOMO M HEOrPaHUYEHHOTrO NPOASIEHMS CpoKa
npeasapuTenbHoro paccnegoBaHus. CooTBETCTBYOLWEE KOHCTUTYLMOHHOE WCTONIKOBaHWE AaHHOW HOPMbI, MO
cMmbicny ctaten 46 n 52 KoHctutyumm Poccuiickon depepauum M corriacHo MNyHKTY 1 pesorntoTUBHOW YacTu
HacTosiLero NocTaHOBMNEHNUs, BO BCAKOM Crnyvae AOMmKHO obecrnevmBaTbCcs cygamu nyTemM MpoBeEPKM Mo xanobam
rpaxgaH 3akOHHOCTU 1 060CHOBaAHHOCTM NMOCTAHOBMEHWIA O MPOANEHNM CpOKa NPeABapUTENBHOrO paccreoBaHus.

3. MpekpaTnTb Npon3BoACTBO NO Xanobe rpaxaaHvHa B.K. BopucoBa, Kak He sBNsiOLWENCst ONyCTUMON B
cooTBeTCTBMM C TpeboBaHnsMu dPepepanbHOro  KOHCTUTYLMOHHOTO 3akoHa "O  KoHctuTyuuoHHom Cype
Poccuiickon denepaummn”.

4. TpaxpgaHam B.A. Kexmany, B.W. MoHacTtbipeukomy, O.W. ®ydnbirvHy u obLecTBy C OrpaHW4eHHON
OTBETCTBEHHOCTLIO "MOHOKOM" B COOTBETCTBUM C YacTbio BTOpour ctatbn 100 degepanbHOro KOHCTUTYLIMOHHOMO
3akoHa "O KoHctuTtyumoHHom Cype Poccuiickon ®epepaummn” gomkHo ObiTe obecneyeHo cygebHoe obxxanoBaHue
peLUeHn U OENCTBUA OPraHoB NPeABapUTENBHOrO paccnenoBaHusl, ykasaHHbIX B NMyHKTE 1 pe3ontoTUBHOM YacTu
HacTosiwero [locTaHoBMNeHMs, ¢ cobrniogeHnem npasun TOW MpoueccyanbHOW cTagun, B KOTOPOW HaxoauTcd
Npon3BOACTBO MO COOTBETCTBYIOLLLEMY Aeny.

5. HacTosiiee MocTaHoBneHNe okoHYaTenNbLHO, He NoafexnT oGXKanoBaHuio, BCTynaeT B CUIy HEMEANEeHHO
nocre ero NpoBo3rnalleHns U AefCTBYeT HenoCpPeaCTBEHHO.

6. CornacHo ctatbe 78 depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyumoHHom Cype Poccuickon
depepaumn" Hactosiee [locTaHOBMNEHWE NOANEXUT He3amegnutenbHomy onybnukoBaHmio B "CobpaHum
3akoHogartenbcTBa Poccuiickon denepauumn” n "Poccunckon rasete". lNocTaHoBneHMe [OMKHO ObITb Takke
onybnukoeaHo B "BectHuke KoHcTutyumoHHoro Cyaa Poccunckon ®enepauun'.

KoHCTUTYyuLMOHHbIM Cya
Poccuiickon depepanmm

OCOBOE MHEHME
CY[Ab! KOHCTUTYLIMOHHOIO CY[IA POCCUICKOW ®ENEPALIMM
A.J1. KOHOHOBA

KoHctuTyumoHHbI Cya Poccuiickon defepaummn npekpatun npon3BoacTso no xanobde B.K. Bopucosa Beuay
€e HefonycTMMOCTW, TaK Kak He YCMOTPEen HapyleHus npaB 3asButens. C STUM Hemnb3s Ccornacutbcsi Mo
crnegyroLwmMmM OCHOBaHMSIM.

Kak BuaHO m3 xanobbl, 9 mona 1997 ropa cneposaTtenem Okrabpbckoro POBJ ropoga Camapbl B
oTHoLeHun B.K. BopucoBa 6bIno Bo30yXAEHO YrofoBHOE AErO Mo npu3Hakam NpecTynieHusi, NpegycMoTPEeHHOro
yacTbto 2 ctatbm 306 YK Poccuiickon ®egepauun (3aBe4oMO NOXHbBIA JOHOC O coBepLUueHun npectynnenus). Mo
3TOMY Aeny OH ABaxabl NoABeprancs apecTty 1 obbickam.

Cuuntas dakt BO3OY>KOEHWS YrornoBHOrO Jena B OTHOWEHWMM Hero HeobocHoBaHHbIM, B.K. Bopucos
obxanoBarn MMEHHO 3TO PELLEHNE B NPOKypaTypy, a 3ateM B cyA. OKTabpbCKuiA panoHHbIn cyg ropoga Camapbl He
TONMbKO MPUHAN €ro Xanoby K pacCMOTPEHWIO, PYKOBOACTBYSCb MPsAMbIM AencTBMEM cTaTbu 46 KoHCTUTyumm
Poccunckon ®egepaumm, HO OBaXabl B CBOMX PELLIEHUSX NOATBEPAMIT HE3AKOHHOCTb BO3OYXXaeHWs Aena, npuaHarn
dakT 6e3gencTBns paboOTHUKOB MPOKypaTypbl U 0653an NpokypaTypy NPeKpaTuTb YrofloBHOE OEN0 B OTHOLUEHUU
B.K. BopucoBa. Mo npoTecTy npokypopa 3TW peLleHus, OAHaKO, BbILLECTOSLMM CyOOM ObliM OTMEHEHbI CO
CCbITKOW Ha TO, YTO NMOCTaHOBIIEHNE O BO30YXAEHUM YIONMOBHOIO Aena He MOXeT ObiTb 06XanoBaHo B cyA,.

Takum 06pa3oM, peanbHbIM NPENSATCTBMEM K BOCCTAHOBIIEHUIO HapyLUEHHbIX NMPaB 3asBUTENS CTanu UMEHHO
Te Hopmbl YK PCOCP, KOHCTUTYLIMOHHOCTb KOTOPbIX OH ocnapuBaeT B KoHctuTyuuoHHom Cyge Poccuickon
depepaummn. [onycTMMOCTb €ro anobbl, MOMHOCTBI0O COOTBETCTBYHOLLEN TpeboBaHusam ctaten 36 - 39, 96 n 97
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depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyumoHHom Cyae Poccuiickon ®epepaumun”, oueBmaHa.

dakt BOSGy)Kﬂ,GHVIﬂ YronoBHOro gena cam no cebe oTHIOAb He ABNSeTCs I'IyCTOVI (*)OpMaJ'IbHOCTbI'O, SKOObI He
SanaFMBaPOLIJ,eVI YbU-NNBO OCHOBHbLIE npaesa u cBoboabl. B cootBeTCTBMM C HOpMaMu yrorfioBHO - npoueccyaribHOoro
3akoHodaTenbCTBa MNnocTtaHoBIIEHME O BOS6y)K,EI,eHMM YronoBHOINo pgena AsndaeTcd nepBuMYHbIM OCHOBaHWMEM AOnNA
BCeX nocnenywwmnx npoueccyalnbHbIX peLuean7| W CneacTBeHHbIX AenctBuin. bea aToro akta HEBO3MOXHO
nposegeHne Oonpocos, 06bICKOB, Ha3HayeHue 9KCNepTn3, npuMeHeHune nobbIx Mep npoueccyaribHOro
NPUHYXOEeHUA, 060p OoKa3aTenbCTB Mo aeny. Ecnu xe yronoBHoe Aero He Bos6y>|<,quo nnn ecnun NoCTtaHoBIeHne
o BOS6y)K,EI,eHMM YronnoBHOro pAerfnia OTMEHAEeTCA Kak HeobGOCHOBaHHOE, BCe CO6paHHbIe OaHHble §nnakTCcA
[oKa3aTenbCTBEHHOMW CUrbl, @ Mepbl NpecevyeHnda n apecTt nmyLlecTsa OOSMXHbI ObITb Npu3HaHbl HE3aKOHHbIMW.

Bo36yxxaeHre yrornoBHOro gena nopoxpaeT psafd npoueccyanbHbiX npaB U 06si3aHHOCTEN Y y4acTHMKOB
npouecca U, Takum obpasom, yxe camo no cebGe CyllecTBeHHO 3aTparvBaeT cdepy CYyObEeKTMBHbIX NpaB.
Bo36yxaeHre yroroBHOro Aena He NpocTo Mo (akTy NPecTynneHnsl, HO 1 B OTHOLLEHUM KOHKPETHOro nuua (kak B
cnyyae c B.K. BoprcoBbIM) He TOMNbKO 3aTparMBaeT JOCTOMHCTBO, YeCTb, penyTaumio, 4o6poe UMS rpaxgaHuHa, HO
N CTaBWUT €ro B MOMOXEeHWe NOoA03peBaeMOoro, AenaeT pearnbHOW yrpo3y AarnbHewlero orpaHuvyeHust ero npas u
csobon.

VIMeHHO C uenbio NpegoTBpaTtuTb BO3MOXHOCTb MPON3BOSIBHOTO NPUHATUSA TAKOrO PELUEHUs MU ero BpegHbIX
nocneacTsun ona npas n umHtepecos rpaxgaH YK PCOCP npegycmatpuBaeT psa HeobBXoouMbIX YCHOBUK
BO3OYXXOEHUS YronoBHOrO [Aena: MnepeyeHb KOMMETEHTHbIX OpraHoB W AOMKHOCTHbIX NUl, KOTOPbIM
npegocTaBnseTca Takoe npaso, obsasaTenbHOE HanuMyne MnoBOAOB M OCHOBaHUM K 3TOMY, T.€. Hanuuue
OOCTaTOMHbIX AaHHbIX, YKasblBalOWMUX Ha npu3Haku npectynnenuns (ctates 108), dopmanbHble TpebosaHusa K
coaepXaHuio 1M MOTUBMPOBKE MoOCTaHOBreHUa (ctatba 112), oTcyTcTBME OOCTOATENBLCTB, WCKMHOYALLMX
nNpon3BoACcTBO Mo geny (ctatbd 5). YKasaHHble B 3aKOHE YCIOBUSA ABMAKOTCA HEOOXOOQMMOW rapaHTuen npoTus
HeOBOCHOBaHHOIro BO30YXOEHWUS YronoBHOro Aerna, HeobOCHOBAHHOrO MPUMEHEHUS Mep npoueccyanbHOro
NPUHY>XOEHUSA N OPYTUX OrpaHnyYeHnn npae u ceobog rpaxaaH. CobrnogeHne 3TUX 3aKOHHbIX rapaHTUn U NOONEXUT
npoBepKe MPOKYPOPOM U CyOM.

MpakTka NpPOKYpOpCKOro Hags3opa 3a cobnogeHVeM 3akOHHOCTM MpU BO3DYXOEHWM YrONMOBHbIX Aen
CBMOETENbCTBYET O TOM, 4TO noAaensioliee OOnbLUMHCTBO HE3aKOHHbIX MOCTAHOBMEHUA O BO30YXOEHWUU
YrONOBHbIX AeN OTMEHSETCA WMMEHHO MO anobam 3auHTEepecOBaHHbIX JvL, YbM NpaBa HENOCPEACTBEHHO
HapyLleHbl MK, PaKT CyLLEeCTBEHHOIo HapyLLleHMs npaB rpaxgaHuHa B.K. bopucoBa He3akOHHbIM BO30YXaeHneM
B OTHOLLEHMWWN HErO YrorloBHOMO Aena Npu3Harn 1 pamoHHbIA CyA.

Ectb Bce ocHoBaHus cuuTatb, YTO npumeHuTenbHo k B.K. BopucoBy cooTBeTCTByHOLWIME OENCTBUS U
peLLeHns OpraHoB paccriefoBaHus, kak otmevaeT KoHcTuTyumoHHbin Cya B cBoem [locTaHoBNeHUn, "He TOMbKO
3aTparmBaloT COBCTBEHHO YrofIOBHO - MpoLueccyanbHble OTHOLIEHMS, HO U MOPOXAaloT NOCNeAcTBMS, BbIXOAsLWME
3a UX paMKkW, CyLLEeCTBEHHO OrpaHuM4MBasi MpU 9TOM KOHCTMTYLUOHHbIE MpaBa M cBoboabl NMYHOCTU. OTRnoXeHue
NMPOBEPKN 3aKOHHOCTM M OBOCHOBAHHOCTU TakMx OEWCTBUA OO0 cTaguu cygebHoro pasbuvpartenbctBa MOXET
NPUYMHUTE Bpe[d, BOCMOMHEHWE KOTOPOro B JalNbHENMLEM OKaKeTCs HeocylwecTBMMbIM. B aTtmx cnydasx...
3aMHTEepPEeCOBaHHbIM NLAM OOMMKHA ObiTb 06ecrneyeHa BO3MOXHOCTb HeE3aMeaNMUTENbHOro obpalleHns ¢ xanobown
B cya".

KoHcTuTyumoHHbin Cya n paHee HEOQHOKPATHO yKasbiBarn Ha TO, YTO NMpaBo Ha cygebHoe obxanoBaHue He
MOXeT b6bITb orpaHunyeHo. Xanoba B.K. bopucoa, Takum oOpasom, gormkHa ObiTb paspelleHa Tak Xe, Kak U
Xanobbl gpyrux 3assutenen no Hacroswemy geny. OrpaHnyeHve npasa obkanoBaHWs B Cy[ MOCTAHOBIEHWS O
BO30Y>XAEHUM YIONMOBHOIO Aena He cooTBeTcTByeT YacTam 1 n 2 ctaten 46 KoHcTtutyummn Poccuiickon ®epepauun.

OCOBOE MHEHVE
CYAbW KOHCTUTYLIMOHHOIO CYAA POCCUACKON ®EQEPALIU
H.B. BUTPYKA

MonoxeHnnss yactn nepeon crtatbn 218 u ctatbm 220 YronoBHO - npoueccyanbHoro kogekca PCOCP,
yCTaHaBnmBarLLMe nopsagok obxanoBaHUs AEWCTBUA M PELLIEHUA OpraHa AO03HaHWs, CriegoBaTtens 1 nNpokKypopa,
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He npoTtuBopeyaT TpeboBaHuaM cTtaten 46 (dactm 1 n 2) n 52 KoHctutyuumn Poccuiickon Penepaumn, a takke
BCEM [pPYrMM rapaHTMsSIM OCHOBHbIX MNpaB M cBOOOA4 rpaxdaH, YCTaHOBMEHHbIX KoHCTuUTyumen Poccuinckon
®epepaummn. Ctatbs 46 (vact 1 n 2) KoHctutyummn Poccuickon ®egepauum, rapaHTMpyoLwwas kaxaomy cyaebHyto
3awmTy ero npae u csobod, NpaBo obXxanoBaHUs B CyA pelleHun u genctsui (unu 6e3gericTeys) opraHoB
rocyaapCTBEHHOWN BfacTh, UX OOMKHOCTHBIX NUL, Kak cripasennneo otMevyaeT KoHCTUTYyLMOHHbIM Cya Poccuinckon
denepaumm B cBoem [locTaHoBNEeHUN, "He onpedensaeT KOHKPEeTHble npoueaypbl peanusauum 3Toro npasa U He
NCKIMoYaeT, B YaCTHOCTM, BO3MOXHOCTb CydeOHOM npoBepkn >kamnob Ha [eNCTBUMS M pEeLleHusi OpraHoB
npeaBapuTeNbHOrO paccrefoBaHus Nocne nepegayun yrornoBHOro gena B cya”, u "ocywecTsneHne B 3TUX cnyyasax
cyaebHOro KOHTPOINS yXKe Nocre 3aBepLUeHns CTagum NpeaBapuTENbHOIO paccrnenoBaHns camo no cebe He MoXeT
pacLeHMBaTbLCS Kak HapyLLeHWe npaBa Ha cyaebHyto 3awuTy".

CornacHo pencTBytowemMy YrorioBHO - MpoLeccyanbHoOMy 3akoHogaTenbCcTBy cynebHoe obkanoBaHue Ha
aocynebHbIX CTaamsx NPOM3BOACTBA MO YrofloBHOMY Aeny AOMyCKaeTcsi B OTHOLIEHMM OTkasa B BO30YyXOeHuM
YrOnMoBHOIO Aerna, npekpalleHus Npon3BoaCcTBa Mo HEMY, a Takke apecta obBuHsieMoro (nogo3peBaemoro). Ha
aTon no3uuumn ctout n KoHcTutyumnoHHein Cya Poccunckon ®epepauun.

MonoxeHnss vactn nepson ctatbnm 218 m cratbm 220 YronoBHO - npoueccyanbHoro kopekca PCOCP,
npegycmaTpuBalolLne Mnopsaok obxanoBaHMs B Cy4 3avHTEPECOBaHHbIMM NULAMU  OEUCTBUA U PELLEHUR
Jo3HaBaTensl, crnegoBaTens, MpPOKypopa, He Cchy4YalHbl, OHW 0OycrioBrneHbl WX  NpoLeccyanbHOn
CaMOCTOSITENbHOCTLIO (aBTOHOMHOCTLIO) M HE3AaBUMCMMOCTbIO, MHTEpecaMu CNEeACTBUSl, COXPaHEHUS] ero TawHbl.
Ecnu ponycTntb BO3MOXHOCTb He3amepnuTenbHoro obkamoBaHusi B cyd Oonee LUMPOKOro Kpyra pelueHuin u
OencTBu cneposartensi U NpoKypopa, YeM 3TO NpegycMoTpeHO YronoBHO - npoueccyanbHbiM kogekcom PCOCP,
TO cyn HeusbexHo GyaeT BTopraThCsl B XOf NpeaBapuTernbHOro paccrefoBaHusl, B cam NPOLIECC YCTaHOBIEHMS
akTnyecknx obCcToATenbCTB Aena M Nvua, COBEPLUMBLUErO MNPECTYNNeHus, cobupaHuMsi COOTBETCTBYHOLLMX
[0oKa3aTenbCTB, OCYLLECTBEHNs NpeaBapuTenbHON NpaBoBon kBanudpukauumn n 1.40. Cya CBOUMK peLIeHnsIMU No
Takoro poga xanobam HecoMHeHHO OyaeT okasbiBaTb BMNWSHWE Ha NpedBapuTenbHOe paccnefoBaHve, U B cuny
3TOr0 CaMOCTOATENbHOCTb CregoBaTens W npokypopa OyaeT CywecTBeHHO orpaHudeHa. Buagmmo, atum
00CTOATENBCTBOM NPOAUKTOBAHO nonoxeHune MoctaHoBneHnst KoHctutyumonHoro Cyaa Poccuiickon depepauum
O TOM, 4TO "MpK NpoBepKe CyooM B Nepvof NpeaBapuTenbHOro paccriefoBaHns TeX UK MHbIX MpoueccyanbHbIX
aKTOB He AOMKHbl NpeapeLlaTbCcs BONPOChl, KOTOpble MOryT CTaTb NpeamMeTom cygebHoro pasbupartenscrsa no
yronosHoMy geny". BctaeT 3akOHOMEpPHbIN BONPOC: Kak MPakTUYECKM Cy MOXET 3TO OCYLLECTBUTL M B YEM Torga
OygeT 3akmno4yaTbCa CMbiCT  cygeOHOro KOHTponsi Ha npedBaputenisHoM  crniegcteumn?  NocTtaHoBneHue
KoHctuTyumoHHoro Cyaa Poccuiickon depepaumm ctaBut 6onblue npobnem, Yem peLlaer.

ONnst NpuHATMA W PacCMOTPEHUs CyoOM xanob 3auHTepecoBaHHbIX WL, B Xo4e NpenBapuTenibHOro
paccrnenoBaHusl, kak 3To 3admkcupoBaHo B [loctaHoeneHun KoHctutyumoHnHoro Cypa Poccwuiickon depepauun,
HeobxoanMo, 4TOOblI COOTBETCTBYHOLLME OEWCTBUS M PELLEHMSI OpraHoB NpPeaBapuTENbHOrO paccrieqoBaHUs
nopoXxaanu nocneacTBus, KOTOPble BbIXOOAT 32 paMKU YrONOBHO - MPOLECCYarbHbIX OTHOLIEHWIA, CYLLECTBEHHO
OorpaHMyMBany Npu 3ToOM KOHCTUTYLMOHHbIE NpaBa U cBOGOAb! IMYHOCTU U MO MPUYUHUTL YLLep6, BOCMONHEHNE
KOTOpPOro B AarnbHEWeM OKaXeTcs HeocywecTBUMbIM. OpfHako OObBLEKTMBHO oOnpedenvTb Hamuuue unu
OTCYTCTBUE TaKkux YCMOBWUIA (OCHOBaHWA) Npu MNPOM3BOACTBE OObICKA, HaNOXEHUMW apecta Ha WMYLLECTBO,
NPUOCTaHOBMEHNM MPOMU3BOACTBA MO YrONOBHOMY AENY M MPOASIEHUN CPOKOB NpPeaBapuTeNbHOro paccnenoBaHus,
NPaKTU4ECKN HEBO3MOXHO [0 OKOHYaTENbHOrO (DOPMYNMPOBAHUS OOBUHEHUS U ONPEAENEeHns Kpyra y4acTHUMKOB
cyaebHoro pasbupatenbcTBa Mo yronoBHOMy Aeny. B nHom criydae cyf BbIHYXKOEH CTaTb aKkTUBHbIM CYGBHEKTOM
npeaBapuTENbHOrO paccrefoBaHusl, eMy HeobXOoAMMO OUeHMBaTb XO4 W COAEpXaHWe npeaBapuTenbHOro
paccriefoBaHus, cobpaHHble AoKasaTenbcTsa 1 T.M.

B lMNoctaHoBneHun KoHctutyuuoHHoro Cyga Poccwuiickon ®egepauum HET OTBETa Ha BOMPOC, Kak MpU3HaHue
npaBa He3amensIMTENbHOrO OOXanoBaHUSA B Cy[ 3aUHTEPECOBAHHLIMU NUUAMU OENCTBUA U pELUEHVIA OpraHoB
O03HaHWs, cnefoBaTens U NPoKypopa B xo4e NpeABapUTENbHOMO paccriefoBaHusi cornacyeTcs ¢ AeNCTBYOWMMU
npoueccyarnbHbIMM MpaBuiaMu, CoAepXallMMucs B yacTu nepson ctatbu 218 mn B ctatbe 220 YK PCOCP.
OcTaeTca OTKpbITbIM BOMPOC, KOrga WMMEHHO 3aMHTEepPecoBaHHOE IMLUO MOXeT obpalatbes € xanobon Ha
OEVNCTBUS N pPEeLLIEeHUs opraHa AO3HaHus, CnefoBaTensi Unv NpoKypopa, CBSA3aHHbIE C MPOM3BOLCTBOM OObICKa,
HamnoXeHneM apecta Ha WMMYLLECTBO, MPUOCTAHOBNEHMEM MPOU3BOACTBA MO YrOfIOBHOMY AENy W NpOAreHnem
CpoKa npeaBapuUTENbHOrO paccnenoBaHust - Nocre cobnoaeHnsa npaBun, onpeaeneHHbIX YacTbio NMepBON CTaTby
218 n cratben 220 YINK PCOCP, nubo He3aBUCUMO OT LENCTBUS yKa3aHHbIX MpaBwf, T.e. He3aMeanuTenbHO.
Takum obpasom, HeonpedeneHHOCTb B MOHATMM He3ameanutenbHoro (besoTnaratenbHOro) obxanoBaHusi B Cyq
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coxpaHsieTcs. He pelleH Bonpoc 1 0 cpokax pacCMOTPEHUSA Takoi KaTeropum xano6 B cyaax.

B umcno 3amHTepecoBaHHbIX WL MO paccnegyemMomy YrofloBHOMY eny MOryT BXOOUTb Kak Te, KTo
BrocrencTesnm OyaeT y4acTHMKaMy YroroBHOIO npolecca B cTaanm cyaebHoro pacCcMoTpeHunst, Tak U Te, KTo Oyaet
MCKIMIOYEH M3 MX yucna (Kak 3To cnydmrnocb ¢ rpaxgaHnHom .U, dydnbirMHbiM 1 00LWecTBOM C OrpaHU4YeHHOMN
OTBETCTBEHHOCTLIO "MOHOKOM").

OnpepeneHve kpyra 3avHTEpPeCcOBaHHbIX NWL, He CTaBLUMX Yy4yacTHWKaMu cyaebHoro pasbupaTenbcTBa,
MOXET ObITb OCYLLIECTBIEHO MULLb NO OKOHYaHWW NpeaBapUTENbHOrO paccreoBaHus U Npy nepegaye yronoBHOro
aena B cyn. IMeHHO Ha 3Tol CTaamu YronoBHOrO NpoLecca BO3MOXHO 06anoBaHue B Cyf, pellueHunin u 4encTBUm
(be3pencTBusl) opraHoB A03HaHWSA, criefoBaTterns U MPoOKypopa, HapyLIMBLUMX NpaBa M CBOOOAbI KOHKPETHbIX
3aMHTEPECOBAHHbIX UL, U MNPUYMHMBLUMX UM Bped. K coxaneHwo, AaHHbIi BOMpPOC He YperynupoBaH B
OENCTBYIOLLEM YroOMoOBHO - MpoueccyanbHOM 3akoHodaTenbCcTBe. HO 3TO He 03HayaeT, 4TO KaTeropwus
3aMHTEPECOBAHHBIX MWL, OKa3aBLUMXCA MPUYACTHbIMWM K pacCcnefoBaHWUIO YronoBHbIX Aerl, HO BMOCNEACTBUM He
CTaBLIMX Yy4acTHMKamMu cypebHoro pasbupaTenbcTBa, NULeHa BO3MOXHOCTWM obpalleHuns B cyd. OHuM moryT
obpaLlatbes B cyA € xanobamu Ha pellueHns 1 4encTBUa opraHoB AO3HAHWS, CrieqoBaTensi, NPoKypopa B Nopsake,
npegycMoTpeHHoM 3akoHoM Poccuiickon ®epepaumm ot 27 anpens 1993 roga "O6 obxxanoBaHuu B cyd AeVCTBUN
N pelleHui, Hapywalwmx npaesa n ceobogbl rpaxgaH”. Ha takonm nosuvumm ctout lNMneHym BepxosHoro Cypa
Poccuiickon depepavmu.

CornacHo nyHkty 2 NoctaHoBneHus lNneHyma BepxosHoro Cypa Poccuiickon ®enepauum ot 21 gexkabps
1993 roga (C U3aMeHeHNs MU 1 AONONHEHUAMN, BHECEHHbIMM [MocTaHoBneHeM lMneHyma BepxosHoro Cyga ot 25
okTabpa 1996 roga) "O paccmoTpeHun cygamum xanob Ha HenpaBOMepHble AeWCTBWS, Hapylualowue npasa U
cBobofbl rpaxgaH" AencTBMSA NpoKypopa, cnegoBaTens, Ao3HaBatensa MoryT ObiTb 06XxanoBaHbl B CyA B NOpsSIAKeE,
npegycmoTpeHHoM 3akoHoMm Poccuiickon ®epepaumm "O6 ob6xanoBaHuM B Cyd AOEWCTBUA U PELLEHWUA,
Hapywarwwmx npaBa KM cBoboabl rpaxgaH", ecnu YrornoBHO - MpoueccyanbHbiM 3aKoHOO4ATeNbCTBOM He
npeaycMoTPeH MHOM NOPSAOK MX cyaebHoro obxanoBaHus. [1osToMy O0Tkas cyoB O0LLEn PUCANKLMM B MPUHATUN
K pacCMOTpeHuto Xanob 3anmHTepecoBaHHbIX MWL, KacalLMXCs BOCCTAHOBMNEHWS HapyLleHHbIX npas u csobog u
BO3MELLLEHNSA HaHECEHHOro UM yulepba pelleHnsM1M 1 4EeNCTBUSMUN OpraHa Ao3HaHWs, crieqoBaTtens, NpoKypopa,
HenpaBOMEPEH, €CINM TakKoro poaa anobbl He MoryT 6bITb pacCMOTpeHbl B xoge cyaebHoro pasbuparenbcTea
yronosHbix gen. CyaebHble ownbkn AomKHbI BbiTb UCNPaBneHbl B YCTAHOBIEHHOM 3aKOHOM Nopsigke.

Mpoben B 3akOHOOATENBHOM PErYNMPOBaHNM OTHOLLEHWUIA C y4acTUEM fWL, OKa3aBLUMXCSA B KOHEYHOM cYETe
NUWb NPUYacTHBIMU K NpeaBapuUTENbHOMY PaccrefoBaHWMi0 WM 3aMHTEPECOBaHHbIX B He3amMeanuTernbHOM
BOCCTAHOBIIEHMM CBOMX NpaB M CBOOOA W B BO3MELLEHUWN MPUYMHEHHOrO UM MaTepuanbHOrO M MOpParbHOro
yuwepba HenpaBoMepHbiMM Aencteusimn (6e30encTtBMEM) W pelleHnsiMU  opraHa [O3HaHwWs, crnegoBarens,
NpoKypopa, A0/MKeH ObITb yCTpaHeH 3akoHodaTenem, a He KoHctutyumnoHHeiM Cygom Poccuiickon depepaumu.

PelueHne yacTHbIX (cneumanbHbiX) BOMPOCOB YrofoBHOrO npouecca TpedyeT oT 3akoHoZaTensi CUCTEMHOMO
noaxoda K MOHMMaHMUI0 YrosIOBHOMO MpoLuecca, ero uenen n 3agay, yHKUUA, OCHOBHbIX 3TarnoB, COOTHECEHHbIX CO
CTaTyCOM KaXKOOro M3 y4aCTHWKOB YronoBHOrO npouecca. PelleHne MHOrMx BONpoOCOB 3aBMCUT OT obLuen mogenm
YrOMOBHOIO MpoLuecca M onpefeneHuss B HEM MecTa, ponu, ctatyca cyda, OpraHoB [O3HaHWs, cregoBaTtens,
npoKypopa, nogo3pesaemoro (06BUHAEMOro, MOACYANMOro), notepnesLwuero n ap. Ponb n ctatyc cyaa, npokypopa,
crnegoBsartens MoryT ObiTb M3MEHEHbI, CYLLECTBEHHO CKOPPEKTUPOBAaHbI B HOBOM YrOfIOBHO - MpOLiecCyasibHOM
3akoHe. Ho ato npeporatusa 3akoHogaTens. MNoatomy KonctutyumonHomy Cyay Poccuickon degepaumm criegyet
KpanHe OCTOPOXHO NoAXOQMUTb K pelueHnto cyrybo cneumdumyeckmx npobrnemM yronoBHOro npouecca, ¢ TeM YTobbl
He orpaHnuuTe B Oyayuiem BblOoOp 3akoHogaTens. [lpuHATME HOBOro YrornoBHO-NMPOLIECCyanbHOrO KoAekca
Poccunckon ®epgepauun - akTyanbHas 3ajada, CcToslas neped 3akoHodaterneMm. 3aTdrMBaHue ero npuHATUS
TonkaeT KoHctutyumoHHbin Cyg Poccwuiickon depepaumy K BOCMOMHEHMIO MNPOOEnoB B 3aKOHOAATENIbHOM
perynupoBaHuM CBOUMW pELUEHMAMKW, YTO He Bcerga onpaBgaHO M BbIXOOUT 32 PaMKU  MOSTHOMOYUIA
KoHctutyumonHoro Cyga Poccuiickon Pegepaumm.

OCOBOE MHEHVE
CYAbW KOHCTUTYLIMOHHOIO CYAA POCCUCKON ®EQEPALIU
T.I. MOPLLAKOBOWA
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B cooTBeTcTBUMM cO cTaTben 76 depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyumoHHom Cypge
Poccuiickon depepaumm” nanarao cBoe 0cob60e MHEHNE B OTHOLLEHUM MyHKTa 6 MOTUBMPOBOYHOW YacTh (NMyHKT 3
pesontoTneHon Yactun) NoctaHoBneHus KoHcTutyuuoHHoro Cyaa, kacarowerocsi OCrnopeHHbIX rpaxgaHuHom B.K.
BopucoebiMm nonoxennii YINK PCOCP, mckntoyatoLwmx BO3MOXHOCTb 00KanoBaHUs B Cyg, NOCTAHOBINEHWIA OpraHoB
paccrnenoBaHus 0 BO30YXAEHUN YrONOBHOMO Aena.

1. B NocTaHoBneHun KoHcTuTyumoHHoro Cyaa yTBepxkaaeTcs, 4To camo no cedbe Bo3byxaeHme yrornoBHOro
Jena He TMOBMEKNO HapylleHWe nMpaB 3adABUTENd, 4YTO ero npaea Obinu  yulemreHbl nocrnegywumm
npoueccyanbHbIMW  AENCTBUSIMM, B 4YaCTHOCTU apecTtoM M OObICKOM, B OTHOLUEHWM KOTOpbIX obecnedeHa
BO3MOXHOCTb cyaebHoro o6XxanoBaHWsi, B TOM 4ucCne B COOTBETCTBMM C AaHHbiM [locTaHoBneHuem
KoHctutyumoHHoro Cypa. BmecTe ¢ TeM, oueHMBas OCMOPEHHbIE MOMOXEHUS, MWCKMoYaloLwme BO3MOXHOCTb
obxanoBaTb B Cyd caM akT B03OyxaeHus yronosHoro aena, KoHcTuTyumoHHbii Cyn OOMmKeH ucxoguTb K3
3HaYeHWss M MecTa STOr0 akTta B CUCTEMe MNpaBoOBbIX HOPM (4acTb BTopas cratbu 74 degepanbHoro
KOHCTUTYLMOHHOro 3akoHa "O KoHctutyumnoHHom Cypae Poccuickon ®egepaumn”).

Bo3byxaeHvne yronoBHOro fAena sIBMsieTCs NpoLeccyanbHoO - MpaBOBbIM OCHOBaHWEM paccrenoBaHus,
MO3BOMSIOLNM COoBepLUaTb BCe MocrneayroLline CrefacTBEHHbIE AENCTBUS U NPUMEHSITb NpoLeccyarnbHble Mephbl, B
TOM 4uCre NpUHYANTENbLHOro XapakTepa. PelueHne o BO3by»KaeHUM YyrofloBHOrO Aena MOXET yKasbiBaTb Ha Lo,
B OTHOLUEHWW KOTOpPOro Ha4vnmHaeTCda YyronoBHoe npecnenoBaHne, TemM CaMbiM (*)aKTI/NeCKI/I CTaBUT €ero B
noroxeHne nogo3peBaemMoro. Bo MHOrMx criyyasix MMEHHO NpoLecCyarnbHbli akT BO30YXOEeHWUst Aerna Cnyxut
3aKOHHbIM NoBOAOM ANnA NpPUMEHEeHUA pasfinyHbIX npoueccyarnbHbIX Mep, Ccepbe3HO OorpaHn4YmBaroLnx
KOHCTUTYLIMOHHbIE MpaBa rpaxgaH, U OO6beKTMBHO BreyveT 3a cobor Kak MUHUMYM Yrpo3y WX MPUMEHEHMUS.
[MocTaHoBneHue o Bo3byxaeHUM aena neranv3yeT BC AanbHenwWyo npoueccyanbHyo aeatenbHocTb. OgHako B
cuny aedeKTHOCTN CamMoro akta Bo30yxaeHusl fena ee pesyrnbTaTbl MOTYT 0Ka3aTbCsi FOPUOANYECKN HUHTOXHBIMMU.
B uyacTHOCTW, HE3aKOHHOCTb BO3OYXOEHWS YronoBHOrO Aena sBnseTcs 0e3yCroBHbIM OCHOBAaHWEM K OTMEHE
cocTosBwerocs no geny npuroopa. OAHako Npy STOM aKT BO30YXOEHWst YrofnioBHOro Aena, opmanbHO
pa3peluas OcyllecTBMneHne mnobblX Apyrux NPegyCMOTPEHHbIX 3aKOHOM npoLeccyarnbHblX OENCTBUMA, AaXe B
cryyae ux nocrnegytowlero obxanosaHus B cyq, He SIBNsieTCs NpegMeTom cynebHOM NpoBepkX: Tak, paccMmaTpyBast
*anobbl Ha 3aKOHHOCTb M ODOCHOBAHHOCTb apecTa, Cyd He BnpaBe OTMEHUTb HE3aKOHHOE MOCTaHOBIEHWE O
BO3OYyXXOeHun gena.

YTMNK PCOCP npegnonaraet npoBepKy NOBOAOB U OCHOBaHMIN BO30YXOEHUSA YrONIOBHOIO Aeria NpoKypopoM,
T.. YYUUTbIBAET, YTO TaKMe pPEeLIEHNs MOryT He oTBeuvaTb TpebGoBaHMSM 3aKOHHOCTM U OBOCHOBaHHOCTW, YeM
noaTBepxgaeTca obObekTMBHad MNOTPeOHOCTb M BO3MOXHOCTb Takke CcydebHOM NpoBEpKM  [aHHOro
npoLeccyanbHOro pelleHus. Bmecte ¢ TeM ecnm Bo3GyaeHWe YronoBHOrO Aena He3akoHHO, TO 3TO AOIMKHO BECTU
K NMpekpalleHnto gena yxxe B cTaguu paccriegoBaHus. B takux cnydasx 3akpenneHHoe B ctatbe 46 KoHcTutyuum
Poccuiickon Pepepaumm npaBo Ha cygebHy 3awmTy OT HE3aKOHHbIX AEUCTBMA U pelleHuin nobbix
rocyAapCTBEHHbIX OpraHoB BOOOLLE HE MOXET ObiTb OCYLLECTBNEHO B OTHOLLIEHUM akTa BO30YXOEHMS YrONOBHOIO
Aena nyTeM MpoBEpKU ero CyAoM MOCrne OKOHYaHUsl paccriefoBaHus U Hadana cyaebHoro pasbupartenbcrea. B
pesynbTate nuua, npaBa KOTOPbIX ObiMM HapyleHbl TakUM akTOM, IULIATCA BO3MOXHOCTU NPUOErHyTb K
cyaebHoN 3alunTe Kak B Xo4e, Tak U N0 OKOHYaHWUM paccregoBaHmsl.

2. B MNoctaHoBneHun KoHctutyumoHHoro Cyaa ot 3 masa 1995 roga no geny o NnpoBepKe KOHCTUTYLIMOHHOCTU
ctaten 220.1 n 220.2 YINK PCOCP 6bina copmynmpoBaHa npaBoBasi MO3uUMs, COMAacHO KOTOPOW He TOJbKO
peanbHble OrpaHUYeHusi, HO U BbISIBUBLUASACSA MX OMACHOCTb HapyLlalT HEMPUKOCHOBEHHOCTb FIMYHOCTW, B TOM
yncre oKasblBalOT NCUXMYECKOE OABfEeHWEe Ha CO3HaHME M MOCTYMKM YenoBeka. OTO B NOMHOW Mepe OTHOCUTCS K
aKTy BO30Y>XOEeHMs1 YrornoBHOMO Aerna, Bcerga CBsA3aHHOMY C CO34aHMEeM TakoW OMacHOCTM, B TOM YMChe C yrpo3oi
NPOM3BONLHOIO NpeBpaLLEHMs LA U3 CBUAETENS B NOA03PEBAEMOrO.

3akoHogaTenb He MOXET HacTavMBaTb Ha 00S3aHHOCTM rpaXkaaHUHa NpeTepneBaTb TAKOro poAda AaereHue,
He NpefocTaBnas eMy BO3MOXHOCTW BOCMNONb30BaTLCA NpeayCMOTpeHHbIM cTaTben 46 KoHeTutyuum Poccunckon
depepaumm npaBoM Ha cyaebHyo 3awmnty. CygebHas 3awuTa OT HE3aKOHHOTO BO30YXXOEHUSA YronoBHOMO Aena
MOXeT npegynpexaatb HeOOOCHOBAHHbIE OFPaHUYEHWs MpaB  3auHTEPECOBAHHbIX UL, a OTCyTCTBUE
HEMEANEHHOro [OocTyna K Ccygy, HanpoTuB, MWCKovaeT M3 obbekta cynebHOM NpOBEPKM 3aKOHHOCTb U
0BOCHOBAHHOCTb CaMUX peLleHWn O BO3OY>XKOEHWM YrONoOBHOMO Aeria U co3gaeT TeM camMbiM BO3MOXHOCTb AJis
3r10ynoTpebneHnn 1 UCNONb30BaHUS OpraHamMu paccrieqoBaHNsi HE3aKOHHbIX METOAOB BO3aeNcTBus. Takme akTbl
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no xanobam 3auHTepeCcoBaHHbIX UL noanexart nposepke CygoM.

3. OTpuuaHne BO3MOXHOCTM obxanoBaTtb B cyd BO30OYyX[AeHWe yrornoBHOrO Aena CBS3aHO C NnceBaonaesamm
orpaxgeHus paccrnefoBaHus OT BMellaTenbCTBa Cyda W OrpaxaeHuns cyda OT KakvMx-nmbo akuuiA, KoTopble B
AanbHenweM MOryT NoBnuATb Ha ero O6BbEKTUBHOCTb M MpeapellaTb ero BblBOAbl MO CyLLEeCTBY OOBUHEHMS Mpu
paccMoTpeHun gerna. Ho u npokypop, npoBepsiss BO30y>XAeHWEe YrornoBHOrO pAena, AOMKEH YYWUTbIBaTb
npoueccyanbHyl caMmocToATeNbHOCTb cnegosatens (ctatba 127 YTK). C aton Touku 3peHnsa cynebHasa nposepka
OaHHOro akTa MMeeT He MeHblle U He Gornblle OrpaHuyeHun, Yem MPOKYPOPCKUA HAA30p. YyacTue e OgHOro u
TOrO XXe CyabM B MPOBEPKE 3aKOHHOCTW BO30OYXAeHus Aena u nocregylolem ero paspelueHumn, 6e3ycrnosHo,
ncknyaeTcs: npeablgyllee ydactue B Cy4onpou3BoaCcTBe AOMKHO pacueHnBaTbCs M pacLeHnBaeTcs, CornacHo
aencreytowwemy YIK (ctaTbs 60), kak 0GCTOATENLCTBO, YCTPAHSIOLLEE CYAb0 OT pacCCMOTPEHUS Aena.

4. OcHOBHOWM aprymMeHT B nonb3y cyaebHoro ob6xanoBaHWsi akTta BO3OY)XOeHWst YrornoBHOro gena -
3aKkpenneHHbln B ctatbe 123 KoHctutyumm Poccuinckon Pepepaumm MNPUHLMN OCYLLECTBEHUS YrONOBHOMO
CyOonNpon3BOACTBA Ha Havanax CoCTA3aTeNbHOCTU W paBHOMpPaBUSA CTOPOH, KOTOPbIA, MO CMbICNY AaHHOW
KOHCTUTYLIMOHHON HOPMbI B €€ B3anMOCBA3M co cTaTbamn 18, 46, 52 n 118 KoHctuTtyumm Poccumnckon depepauun,
pacnpocTpaHsieTcs Ha BCE CTaguu YrorloBHOro cygonpoussoactBa. CyObekTbl YronoBHO - MpoLeccyarnbHON
0EeATENbHOCTW, OCYLLECTBNALWME, B TOM 4YMCe Ha JocyAebHbIX CTaausix, YrorioBHOE npecnenoBaHune, ¢ O4HOM
CTOPOHbI, W 3alnTy OT Hero, C APYronh, B COCTA3aTENIbHOM nNpouecce B KOHMSIMKTHOM CUTyauum LOSDKHbI
obpawatbCa 3a paspelleHnem cnopa K HesaBucumomy cyay. [lpy  HbIHEWHEN cucteme YrorioBHOro
Cy[0onNpon3BoACTBa NPOKYPOP, OTBEYAKLIUA 3a 3aKOHHOCTb AENCTBUIA OpraHoOB pacCcrefoBaHusa U pesynbTaTbl UX
OEeATENbHOCTM MO CyLWEecTBY, TaK >Xe Kak W crneposaTenb, NpeactaBnsieT roCcygapCTBEHHbIE WHCTaHLUK,
OCYLLECTBNAKOLLME YrONIOBHOE NpecrnefoBaHne n obsunHeHne. NosTomy obxxanoBaHne HE3aKOHHOCTM BO3DYXOeHUs
YrofioBHOIO Aena fuuoM, B OTHOLUEHMM KOTOPOro HaYMHAETCsl YrorioBHOE npecriefoBaHue, TOSNbKO MPOKypopy
haKTU4ecKkn osHayaeT, YTo kanobbl Ha OENCTBMS OPraHOB YroyIOBHOIO MpecrnefoBaHus paccMaTpuBaloTCa TemMu
Xe, KTO ero OCyLlecTBseT.

KOHCTUTYLIMOHHOE 3HAYeHWe N codepXkaHe MPaBOBbIX MHCTUTYTOB MOXET ObiTb 06ecneyeHo COBOKYMHbIM
OencTBneM npaBoBbiX HOpM. Takasi npaBoBas no3vuust copmynupoBaHa KoHCTUTYUMOHHbIM Cyaoom B ero
MocTtaHoBneHun ot 2 deBpana 1996 roga. ITO B MOMHOM Mepe OTHOCUTCS M K pasnUYHbiM BO3MOXHOCTAM
opraHuM3aumm MpPOKypPOPCKOro U CyaebHOro KOHTPONs 3a AeATEeNbHOCTbI0 OpraHoB paccrefoBaHusl, B TOM 4Mcne
npu Bo30YyXaeHUM yronoeHbIX gen. OaHako nNpu BO3MOXHOM COYETaHWM yKa3aHHbIX CMOCOO0B KOHTPOMS AOIKHbI
ObITb UCKMIOYEHBI MPU3HAHWE OOCTAaTOMHBIMU OAHUX TOMBKO NPOKYPOPCKMX METOAOB Hag3opa 3a paccregoBaHMeM
W, crepoBaTenbHO, OTka3d OT cyaebHOro KOHTPONst B 3TOWM CTaguu YroroBHOMO Cygonpou3BoacTBa. MHoe
NPOTMBOPEYNUT peanu3auumn cocTasaTernbHbIX Hadvan B YrofloBHOM CyAONPOM3BOACTBE, Kak 3TO MpedyCMOTPEHO
ctatbenn 123 KoHctutyumm Poccuiickon degepaumun. [lo  cmbicny OaHHOW  KOHCTUTYLMOHHOM  HOPMBbI,
npegnonaraeTcss MMEHHO cygebHoe pacCMOTPEHWE BO3PaKEHWA 3aMHTEPEeCcOBaHHbLIX NUL, MPOTMB OEWUCTBUA U
PELUEHNIA OPraHoB, OCYLLECTBMSIOWMUX CYLONPOU3BOACTBO, B TOM 4MCie BO3OYXAAOLIMX AENO0 U HAYMHAIOLLMX
YronoBHOE MpecnefoBaHne. 3TO TOT NpoueccyarnbHbli  MEeXaHW3M, KOTOPbIA MO3BOMsEeT peanu3oBaTb
CyObeKTMBHOE MpaBo Ha cyAebHylo 3awuTy OT YyKasaHHbIX OEWCTBUA U pelueHui, cyaebHas npoBepka U
KOPPEKTUPOBKA KOTOPLIX HE OCYLLECTBNSETCA HWU Npu cyaebHoM 06anoBaHWM NOCNeyLMX NpoLeccyanbHbIX
aKTOB B XOf€ paccrnenoBaHusi, HA Nocrne ero 3aBepLUEHUs.
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