YTBEPKICHBI
pewenrieM Cosera OITA PO
ot 22 anpens 2004 r. (mpotokoi Ne 5)

MeTtoauyeckue peKOMEHIAUMH 110 peajiM3aluy NpaB aIBOKaTa,
NnpeaycMOTpeHHBbIX 1. 2 4. 1 ¢T. 53, 4. 3 ¢1. 86 YIIK P® u 1. 3 cT. 6 ®enepaibHOro 3aKkoHa
«0O0 agBoOKaTCKOI 1esiTeIbHOCTH M aABoKaType B Poccuiickoii ®enepannm»

JISHCTBYIOIIMM  YTOJIOBHO-TIPOIIECCYaIbHBIM  3aKOHOJATEIILCTBOM — 3alIUTHUKY OOBHHSEMOTO
(momo3peBaeMoro) npeapocTaBiIeHbl HEKOTOPbIE MTPpaBa IO COOMPaHMIO JOKa3aTenbCcTB. B cooTBeTCTBHU C
nyHKTOM 2 dactu nepBoil cratbu 53 YIIK P® 3ammTHUKYy NpemocTaBIeHO NpaBO coOHpaTh u
IPEJCTABIATh JOKAa3aTeIbCTBA, HEOOXOIUMBIE JUIsl OKA3aHUs FOPUAUYECKON MOMOIIH, B YCTAaHOBJICHHOM
YTOJIOBHO-IIPOLIECCYAJIBHBIM 3aKOHO1aTEILCTBOM OPSIIIKE.

B yactu 3 crarbu 86 VYIIK P® pan nepedenm nporeccyainbHbIX IAEHCTBUN, HApPABICHHBIX Ha
cOoOMpaHHEe JIOKA3aTEIbCTB B XOJC OKAa3aHUs FOPHUINYCCKONW TIOMOINM 1O YTOJOBHOMY JIETy, KOTOPBIE
BIIPAaBE MPOBOJAUTH 3AIIMTHUK. OHU MO CYIIECTBY OTJIMYAKOTCS OT ACHCTBUM, KOTOPBIE OCYLIECTBIISAIOT
OpraHbl MPEABAPUTEIHHOTO CIEJACTBUS U CyA IMPU COOMPAHUU JOKA3aTeIbCTB. TaKOBBIMHU SIBIISIOTCS:
MOJIy4eHUEe MPEIMETOB, JOKYMEHTOB M WHBIX cBeleHui (m. 1), ompoc nuil ¢ ux corjacus (m. 2) u
UCTpEeOOBAHKE CIPABOK, XapAKTCPUCTUK M MHBIX JOKYMEHTOB OT Pa3jMYHBIX OPraHOB, OOBEAMHECHUN U
opranuzanuii (m. 3). AHanoruuHble IpaBa MpeJoCTaBiIeHbl afBoKaTy m.0. 1-3 4.3 cr. 6 deaepanapbHOro
3akoHa P® «OO0 aaBokaTCKOW JeATEIbHOCTH M ajaBokarype B Poccuiickoit ®epepauuny» (namee —
®denepalibHbII 3aKOH).

[Ipu pa3paboTke W TNPUHATHHM HBIHE JCHCTBYIOUIETO YTOJOBHO-IIPOIECCYAILHOTO KOAEKCa
3aKOHOJATeNb, 3aKPENUB YyKa3aHHbIE CpeJCTBAa COOMpaHMs JI0Ka3aTEeJIbCTB 10 YTOJOBHOMY €Ny, He
YCTaHOBUJI IPOLIECCYaIbHBIN MOPSIOK MPOU3BOJICTBA ITUX JEUCTBUM, YTO HA MPAKTUKE BBI3BIBAET CIOPHI
U BJIeYeT HEOOOCHOBAaHHBIE pelIeHHs 00 0TKa3e B MPHOOIIEHUH COOpaHHBIX aJJBOKATOM J0Ka3aTEeJIbCTB K
MaTepuaigaM Jiela co CTOPOHBI JI03HaBaTeleH, ciieoBarenei, MPOKypoOpoB M CYJIOB, U OILIEHKE HX B
COBOKYTIHOCTHU C IPYTUMHU COOpaHHBIMHU IO JIENTy JJOKa3aTeIbCTBaMHU.

Bwmecte ¢ TEM, KaK IIOKasaJia IMpaKTHUKa aI[BOKaTCKOI\/'I ACATCIIBHOCTH, paCCMAaTpUBacCMbIC CITOCOOBI
CO6I/IpaHI/I$I AO0Ka3aTCJIbCTB HUCIOJIB3YHOTCA aJIBOKAaTaAMU NOCTATOYHO IMMHPOKO, B CBA3HU C YCM BO3HHKIIA
HGO6XO)II/IMOCTI> B Ja4€ HACTOAIMINX MCTOAUYCCKUX pCKOMGH)IaHI/II\/II.

B xone coOupanus 10Ka3aTenbCTB ClIEeayeT, IPeXk/ie BCero, yUuThIBaTh TpeOoBaHUs CT. CT. 74 u 75
VIIK PO, 3akpemisroniux moHsTue, CBONCTBA U BUJIBI JoKa3aTtenbcTB. KpoMe Toro, He00X0AMMO UMETH B
BUAY (hopMel uX mpoueccyanbHoro 3akpeniaeHus. [lockonbky neiictByromum YIIK PO npoueccyanbHble
JOKYMEHTBI, KOTOPBIMU Obl (UKCHPOBAJIUCh JAEWUCTBUA W pEUIeHHs aJBOKaTa B XOJleé COOMpaHUS
JI0Ka3aTeNNbCTB, HE MPEAyCMOTpPEHBI (IIOCTAHOBIIEHHE, MPOTOKOI), TO TAKOBBIE JOJDKHBI 1O (opme u
COJIEp’KaHUI0 COOTBETCTBOBATh TpeboBaHusaM cT. 84 YIIK POD.

PexoMenayeMblii mopsiiok ¢GuUKcalliu JEHCTBUM aJBOKaTa MO COOWMpaHHIO JOKa3aTelbCTB I10
YTOJIOBHOMY JI€Nly U UX PE3YJIbTaTOB

1. ITonyyeHnue npenMeToB, JOKYMEHTOB U HHBIX CBEACHUN

[IpenMeTsl, wHMeOLIME 3HAYEHWE M J€lla, B YIOJIOBHOM CYIONPOM3BOACTBE  OPraHbI
MIPEIBAPUTENILHOTO paccieoBaHusl TMONY4al0T IIyTEM MPOU3BOJICTBA BBIEMKH. AJBOKaTy TaKOIo
MIOJTHOMOYHS 3aKOHOAATENIbCTBOM HE TIpeAocTaBieHo. [loaTomy, B ciiyyae HEOOXOIUMOCTH, OTy4YEHUE
TaKUX MPEIMETOB PEKOMEHYETCS OCYIIECTBISATh TOJBKO Ha NOOPOBOJIHHOW OCHOBE M Ha OCHOBaHUH
coryacus BIaJebla.



Kak npencraBinsieTcs, ¢ 3TOH 1IeNbI0 aJIBOKAaTy HEOOXOAUMO IMOJYYUTh MUCHMEHHOE 3asBJICHUE OT
BIaJeNblla JAaHHOTO IpeaMmera. B 3asgBieHuUM pekoMeHAyeTcs OTpa3uTh, MOMUMO OO0S3aTENIbHBIX
PEKBU3UTOB, CIEAYIOIIEEe: KOT/Ia U IPU KaKuX OOCTOSTENbCTBAX OBLI MOJYyYeH UM JaHHBIM MpEeAMET, ero
OTJIMYUTEIbHBIE NPU3HAKH, B CBSI3M C YEM OH XKEJIaeT MepeAarb €ro aJBOKaTy U Ul KaKuX LENeH,
ClleNaHa JIM 3Ta BbJada JOOPOBOJBHO M HE MPUMEHSUTUCH JIM K HEMY KaKue-I100 Mephl PUHYKICHUS C
LeNbl0  IodydeHus mpeamera. Ilpm HEOOXOIUMOCTH MOANUCH JIMIA, MOJABIIErO 3asBJICHUE,
PEKOMEHIYETCSI HOTapUaIbHO 3aCBUIETENBCTBOBATD.

[Iponiemypa 10OpPOBOILHOM Mepeaadyn mpeaMeTa OT BIaACIblla K aJIBOKATy MOXKET OCYIIECTBISATHCS
B MPHUCYTCTBUHU TPaXJIaH B 4YHCIE HE MEHEE ABYX, KOTOPHIC JOJDKHBI 3aCBUICTEILCTBOBATH (PAKT H
pe3yibTaThl JOOPOBOJLHON mepenadyu npeameta. [Ipu HEOOXOIUMOCTH HCIIOIb30BaHMS CIICIIMATBHBIX
MO3HAHUM TPU TMOJYYCHUH WJIM OCMOTPE MpeAMeTa /i Y4acTusi B JAaHHOM IPOLIECCYalbHOM JACHCTBUU
MOXET OBITh MPUTJIAIIEH crienuanucT. JlaHHoe mogHomMoure yctaHoBieHo 1. 3 4. 1 ¢r. 53 VIIK P®. Xox
Y pe3yJbTaThl MOTYYCHHS TIPEMETa MOTYT (PUKCHUPOBATHCS C MTOMOIIIBIO (POTO-, ayAHO- U BUJCOTSXHHUKHU.
[Tocne mnonydeHuss mnpeaMera, aaBOKAaTy B TPUCYTCTBHU €ro BIaJenblla W CBUICTEICH, MpHU
HEOOXOJIMMOCTH C Y9aCTHEM CIICIUATUCTa, HEOOXOAUMO JETabHO OCMOTPETh MPEAMET U BBIIBHTH €TO
XapaKTEPHBIC MPUMETHI K UMCIOIITUECS CIIC]IBI.

[lo oxOHYaHMM MAHHOTO MPOIECCYATHLHOTO MACHCTBUS HEOOXOIUMO COCTaBHTH JOKYMEHT, B
KOTOPOM OTpPa3UTh OCHOBAHUSA, XOI M PE3yJbTaThl NOJydeHUs npeamera. lIpencrasisercs, 4To Takum
JOKYMEHTOM MOXeT ObIThb «lIpoTokon mnosydyeHus mnpeamera». B akre pekoMeHIyeTcss ykasaTb
CIIEQYIOIINE CBEACHUA: BpPEMs M MECTO IOIY4YEHMs] IpeaMeTa, KTO IMPOBOIWI 3TO JEWUCTBHE, HA
OCHOBAaHUM 4Y€ro ObLI MONY4YEH JaHHBIA IPEIMET, ¢ yYaCTHEM KaKuX JIUI] MPOU3BOAUIIOCH MOIYy4YEHUE
IpeaMeTa U ero OCMOTp, KaKue TeXHHYECKHE CPE/ICTBA MPUMEHSUIMCh IPU 3TOM, KakKoW mpeaMeT ObLl
MOJTy4YeH, Pe3yJlbTaThl €r0 OCMOTpa, ObUI JM YNAKOBAaH IpEeIMET M KakuM 00pa3oM, Kak oredyaraH
npeamer. C akTOM JOJDKHBI ObITh O3HAKOMIIEHBI BCE YYACTHUKM BbIIAYM M IOJIYYEHUS MPeIMeTa, 1Mocie
03HAaKOMJIEHHUS BCE YUaCTHUKAM Pa3bsCHAETCS MPaBO CAEIaTh JONOJHEHUS U 3aMEYaHHUs, [10CJI€ YET0 OHU
NOJNUCHIBAIOT akT. K akTy AOKHBI OBITh NPUIIOXKEHBI IMOJYYEHHBIH HOpeaMeT, ayauo-, ¢Goro- u
BUJIeOMaTepHalIbl, PUKCUPYIOLINE X0/ U PE3YJIbTaThl €0 MPOBEACHHUS, O YEM JENAeTCsl OTMETKA B CAMOM
aKTe.

PaCCManI/IBafl IMMOJIHOMOYHA aJBOKaTa IO MOJYYCHHUIO JOKYMCHTOB M HMHBIX CBC)IGHI/IfI, KOTOPBIC
MOTYT SIBJIATBCS JOKa3aTeIbCTBAMU 10 YTOJOBHOMY /€Ny, OYEBHMJHO, YTO B JJAHHOM CIIy4yae UMEETCS B
BUAY ClIydau MX HAXOXKIACHUA B BEACHWHN WKW BJIIAACHUHW I'paXAaH HJIN KOMMCPYCCKUX OpFﬁHH?;&HHﬁ, Ha
KOTOPBIX 3aKOHO/ATEICTBOM HE BO3JIOKEHA 00s13aHHOCTh MPEAOCTABIATh JOKYMEHTHI MJIM UX KOMHUU T10
TpeOOBaHUIO aJBOKATOB B cOOTBETCTBUU C M. 3 4. 3 cr. 86 VIIK P®. [IpoueccyanbHblil MOPsIOK UX
MOJTy4YEeHHUs JOJKEH OBITh TAKUM K€, KaK U TOJTy4EeHHUE NPEIMETOB, O YEM H3JI0KEHO BHIIIIE.

2. Onpoc 11l ¢ UX corjacus

CneﬂyeT OTMETUTHb, YTO IIO OSTOMY BOIIPOCY B PA3JIMYHBIX T[IC€YATHBIX H3JAHUAX HMECTCA
3HAYUTCIIBHOC KOJIMYCCTBO ny6m/11<au1/11>'1.1

Ormpoc, kak npexycMoTpeHo 1. 3 4. 3 cT. 86 YIIK P®, npon3BoauTCs TOJBKO C COrjacus Jula,
KOTOPOTO BO3HHUKJIA HEOOXOAMMOCTh oOmpocuTh. CaMm ompoc, Kak MpeICTaBlseTCs, MOXET ObITh
opopmiieH B BHAEC OTBETOB Ha KOHKPETHBIE BOMPOCH, JMOO B (opmMe CcBOOOIHOrO pacckaza ¢
MIOCTAHOBKOH YTOUYHSIOIMX BOIPOCOB B KOHIIE €TO.

OTaenpbHOTO BHUMAHHME 3aCIy)KHBAE€T BOMPOC O BO3MOKHOCTH COBEPIIEHHUS PacCMaTPUBAEMOTO
JNEUCTBUSL TOCJHE JOMpoca 3TOr0 e JIMLA CJelIoBaTelieM B KauyecTBE CBUJIETENS, MOTEPIEBIIETO,
00BHHSIEMOTO WM ToAo03peBaeMoro. Kak mpeactaBisieTcsi, TakoH OMpoc BO3MOXKEH TOJBKO B CiIydYae,
€CII B XOJI¢ UX JOMPOCOB HE OBUIM BBIICHEHBI BCE BOIMPOCHI, UMEIOIIUE CYIIECTBEHHOE 3HAYCHHE IS
Jena.

Xox M pe3yibTaThl ONpoca IMpeiaraercss (UKCHpPOBATh B CIEIHATBHOM JIOKYMEHTE, HalpHMep,
Ha3Bas ero «IIporokois ompoca muna ¢ ero cornmacus». He pekoMeHIyeTcs Ha3bpIBaTh €ro MPOTOKOJIOM,
T.K. YIIK P® cocraBneHne Takoro mpolLecCyaabHOrO0 AOKYMEHTa IPEIyCMOTPEHO IO pe3yibTaTaM



MIPOU3BOJICTBA MPOIIECCYaTbHBIX JACHCTBHMA, MPOBOIUMBIX CIIEICTBEHHBIMU OopraHamu. Ilpu cocraBieHuun
K€ aKTa, ero MOYKHO OTHECTH K MHBIM JOKYMEHTaM, KaK BUY J10Ka3aTeJbCTB, MPEYCMOTPEHHBIX II. 6 4.
2 ct. 74 VIIK P® u otBeuaronmumx TpedoBaHmusM cT. 84 3toro xe Kozgekca.

B akte nomkHBI HalTH OTpakKeHHE CICNYIOLIME JaHHbIC: CBEICHHS 00 a/JBOKare, MPOBOAMBIIEM
OMpOC, C YKa3aHWEM aJBOKATCKOTO O0pa30BaHWs, aJBOKATCKOW NayaThl CcyObekta P®D, B KOTOpBIX
3HAQUUTCS ATOT a/BOKAT, €r0 HOMEP B COOTBETCTBYIOLIEM peecTpe M HOMEp OpJliepa, Ha OCHOBAHUH
KOTOPOTO OH BBINOJIHSAET TOPYYEHHE MO JaHHOMY Jeny; (paMuius, HMs, OTYECTBO, Jara M MECTO
POXKICHUS ONPAIIMBAEMOr0 JIMIA, €T0 MECTO >KUTEIbCTBA, MECTO PabOTHI, JOIDKHOCTh, JOMAIIHUN U
pabGounii TenedoHbI, CBEAEHUS O JIOKYMEHTaX, YIOCTOBEPSIOIIMX €ro JIMYHOCTh, OTHOLICHHE K
OOBHHSEMOMY U IOTEpPIICBIIEMY; OTMETKAa O COTJIACHM Ha ONpPOC. AKT OIpOca, KaK INPeJCTaBISIETCs,
JI0JDKEH COOTBETCTBOBATH TPEOOBAHUSAM, MPEIbIBISEMBIM K IIPOTOKOJY JoTpoca cBuaerens (cT.ct. 189-

191 VIIK P®).

3. HcrtpeboBaHue CIpaBOK, XapaKTEPUCTHK, MHBIX JOKYMEHTOB OT OpPraHOB TOCYJapCTBEHHOM
BJIACTH, OPTaHOB MECTHOTO CaMOYIPABJICHUsS, OOMICCTBCHHBIX OOBCIMHCHHUI W OpPTaHU3AIMMA, KOTOPHIC
00s13aHbI PEOCTABIATH 3aMPAIINBAEMbIEC JOKYMEHTHI UM UX KOITUU

PaccmatpuBaemast Hopma YIIK P® ucnonp3oBanach u panee. OJJHaKO TaKO€ IPABO BHE y4acTHsl B
CYAOIPOU3BOJICTBE IO YrOJOBHOMY JI€JIy OCYIIECTBIISJIOCH B BHJE HANpaBICHUS XoJaTaicTBa WIH
3arpoca OT MMCHH KOJUICTHMH aABOKAaTOB HJIHU IOpHI[PI‘-IGCKOfI KOHCYJIbTallUW, KOTOPBIC MOAIHNCHIBAJIUCH
COOTBETCTBYIOLUM PYKOBOJUTEIIEM.

Hemme peiictByromum  YIIK P® Takoe mnpaBo NpenocTaBieHO HEMOCPEICTBEHHO aJBOKAaTYy.
Peanuzanuio 3T0oro mpaBa peKOMEHIYETCsS OCYILECTBISATh IIyTE€M HaIpaBJICHUs B yKa3aHHbIE B CT. 86
VIIK P® oprassl u OpraHu3alyy 3aIpoCcoB C LEJIBIO MOJYYEHUs, YKa3aHHBIX B HEM JOKYMEHTOB. [Ipu
HalpaBlICHUU  3ampoca  JIOMYCTHMO  MCIIOJIb30BaHME  OJIaHKOB  aJIBOKATCKOro  0oOpa3oBaHus,
yCTaHOBJIEHHOro ooOpasua. Ilpy HeoOXOAMMOCTH OHH MOTYT OBITh YJOCTOBEPEHBI II€YaThIO
COOTBETCTBYIOILIETO aJBOKATCKOr0 00pa3oBaHMs. 3ampoc ¢ TpeOOBaHHWEM HEOOXOJUMBIX JIOKYMEHTOB
JOJKHBI OBITh MOTHBHMPOBAHHBIMU. B HeM Taxke lieraecooOpa3HO yKa3aThb CPOKH Pa3pelIeHHs] €ro co
CCBUIKOHM Ha JeWCTBYIOIIEE 3aKOHOIaTENILCTBO O MOPSAAKE pa3pelieHns oOpalleHnii TpakaaH.

3acnyKMBaeT BHUMaHHUS BOINPOC O MOPSAAKE NPUOOIIEHUS K MaTepuajaM yroJloOBHOTO Jena
MIOJIy4€HHBIX B nopsake 1. 3 4. 3 cT. 86 YIIK P® npenmMeToB, TOKyMEHTOB, CIPAaBOK M MHBIX CBEJIECHUM.

Pexomenayercs /st 3TOr0 HaNpaBUTh B OPTaHbl MPEIBAPUTEITHLHOTIO PacClieIOBaHUs JTUOO B CY]
MMCbMEHHOE MOTHBHUPOBAHHOE XOJATalCTBO, B KOTOPOM B KaueCTBE MPHUJIOKEHHUS YKa3aTh CIEAYIOIIHE
JIOKYMEHTBI: 3asBJICHUE O JOOPOBOJBHOM BbIIaue MPEAMETa, COOTBETCTBYIONINE AKThI MOTYUEHUS, CaMU
MPEAMETHI, JOKYMEHTBI, CIIPABKH 1 UHbIE CBEJICHUS.

B cmyuae oTkasza B mpueMe xojaraiicTBa, CI€AyeT UMETh B BHIY, YTO OHO B COOTBETCTBHH CO CT.
120 VIIK P® B mobomM ciydae, 1axe U MpU OTKa3e B €ro YJAOBICTBOPEHUH, MMOIJIECKUT MPUOOLICHUIO K
MaTepHajiaM YTOJIOBHOTO JeJia, a TIOCKOJIbKY ITOJIyYE€HHBIH TPEJMET, a TaKKe CIpPaBKH, JOKYMEHTHI U
WHBIE CBEJIEHUS SIBJISIOTCS MPUIOKEHUEM K XOJaTaiCTBY, TO OHM IMOJJEXKAT MPHOOIIEHHIO K TeM e
MaTepuanam Jena.

1TTpu mOArOTOBKE HACTOSAIIMX PEKOMEHIAUN UCIIOJIb30BAHBI:

- HayYyHO-TIPaKTU4YeCKUi KoMMeHTapuil denepanbHOro 3akoHa «O0 aJBOKAaTCKON AEATEIbHOCTU U
anBokatype B Poccuiickoit @enepanun» nox pea. JI.H.Kozaka, M., «Cratyt», 2003;



- kommeHTapuii Kk ®DenepanbHomy 3akoHy «OO aJBOKAaTCKOW MAEATENBHOCTH M aJBOKAType B
Poccuiickoit ®eneparuny, nox pea. A.B.I'punenko, M., «Koaeke» 2003;

- INapmytkun B.B., «Omnpoc anBokarom Ml ¢ UX COTJIacHs», ra3era MEXAYHapOIHOIO COH03a
(compykecTBa) anBoKaToB «AnBokar», Ne 11(148), M., 2003.



